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UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

Administrative Proceeding
File No. 3-15448

In the Matter of
GARY A. COLLYARD,

Respondent.

PIVISION OF ENFORCEMENT’S MEMORANDUM OF
LAW IN SUPPORT OF ITS MOTION FOR SUMMARY
DISPOSITION AGAINST RESPONDENT GARY COLLYARD
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PRELIMINARY STATEMENT
Pursuant to Rule 250 of the Securitics and Exchange Commission’s Rules of Practice, the
Division of Enforcement (“Division”) respectfully submits this memoranduin of law in support
of its motion for summary disposition against Respondent Gary A. Collyard (“Collyard” or
“Respondent™). The Division respectfully requests that the Court issue an Order barring Collyard
from association with any broker, dealer, invesunént adviser, municipal securities dealer,
municipal advisor, transfer agent, or nationally recognized statistical rating organization
: (“NRSRO”), and from participating in any offering of a penny stock based on Respondent’s

conviction for conspiracy to commit securities fraud and conspiracy to commit bank fraud in

United States v. Collyard, 12-CR-58 (SRN) (D. Minn. 2013).
The conduct in this case is egregious and requires that Collyard be permanently barred
| from the securities industry. As detailed in his plea agreement, Collyard offered and sold the
secutities of Bixby Energy Systems, Inc. (“Bixby™) to numerous investors by materially
misrepresenting information about the company, its main projects, its financial condition, and its
use of investor procecds. He caused approximately $4 million in investor losses. In addition,
Collyard devised a fraudulent scheme to obtain $1.3 million in business loans from federally
insured banks, the proceeds of which he used for his personal expenses. For these ctimes,
Collyard was sentenced to ten years in jail and ordered to pay over $5 million in restitution.
| STATEMENT OF FACTS
A. Collyard’s Guilty Plea and Sentencing Oxder
On February 27, 2012, the Office of the United States Attorney for the District of
Minnesota filed a criminal action against Collyard. (Div. Ex. A.) Thc Amended Information

charged him with one count of conspiracy to commit securitics fraud and one count of
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conspiracy to commit bank fraud. (Id . at 1-2.) Collyard entered a guilty plea on February 27,
2012. (Div. Ex. B.)

In his plea agreement, Collyard admitted to conspiracy to commit securities fraud in
connection with the offer and éale of Bixby securities in viélation of Section 10(b) of the
Securities Exchange Act of 1934 (“Exchange Act™) and Rule 10b-5 fhereunder. (Jd. at 2.) He
admitted that from 2006 through 2010 he jnduced investors to purchase Bixby securities by
means of fraudulent misreprcsentations and omissions. (Id. at 2-3.) Collyard admitted that he
made numerous false statements and omissions of material facts concerning, among other things,
Bixby’s business project, its financial condition, and its use of investor proceeds. (Id. at 3-4.) He
admitted knowingly and willfully soliciting unqualified investors to invest in Bixby. (Id. at 3.)
He édmittcd receiving commission payments for his sale of Bixby securities. (1d.) His lies cost
investors at least $4 miﬂiqn. (dd.at5))

| Collyard further admitted that from April 2005 through September 2011, he devised a
scheme and artifice to defraud multiple federally insured banks to obtain money, funds and
credits by means of false and fraudulent pretenses, representations and promises in violation of
18 U.S.C. § 371 and 18 U.S.C. § 1344. (Id.) Collyard received approximately $1.3 million in
business loans, procuring such loans by lying to banks. He used the proceeds from the loans for
personal expenses and promptly defaulted on the loans. (Id. at 6-7.)

Following Collyard’s guilty plea, the court scheduled a sentencing hearing. (Div. Ex. C,
at 6.). Shortly before the hearing, he moved to withdraw his guilty plea, claiming it was
involuntary, unknowing, and unintelligent due to a ol RGN (1. 2t 9-10.) The court
rejected Collyard’s arguments and denjed his motion to withdraw his plea. (Id. at 18, 26.)

On August 1, 2013, the court sentenced Collyard to 120 months in prison - the maximum
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under the applicable federal sentencing guidelines — followed by three years of supervised
release, and ordered him to pay more than $5 million in restitution. (Div. Ex. E.) That same day,
- the court denied Collyard’s motion for voluntary surrender and he was taken into custody. (Div.

Ex.Dat 72:2-5.)

At the sentencing proceedings Judge Nelson emphasized Collyard’s lack of contrition:

T have never, ever seen a criminal Defendant come up here at sentencing and fail

to at least show some remorse or apologize in some fashion to the victims in the

room, even if you believe, which I presume you still do, that you’re somehow

innocent of these charges. No acknowledgment of people’s pain. That is a serious

problem, because what that suggests is that you’re not easily detesred.
(Id. at 64:9-16.) Judge Nelson expresscd concerns that the sentence — stiff though it was — would
ultimately prove insufficient to deter Collyard from future malfeasance:

1 hope that this prison term is sufficient, It’s the maximum 1 can give you. I'm not

convinced that it is, because there is nothing either in your life that I've heard of

or anything in this case, especially the way you’ve treated your victims here

today, that suggests that you're going to be deterred at all.
(1d. at 65:2-7.)

B.  The Commission’s OIP and the Procedural History of the Case

On September 3, 2013, on the basis of Collyard’s criminal conviction, the Commission
filed an Order Instituting Proceedings and Notice of Hearing pursuant to Section 15(b) of the
Exchange Act, bascd on Collyard’s guilty plea and conviction of one count of conspiracy to
commit securities fraud and one count of conspiracy to commit bank fraud. (Div. Ex.F.)
Neither Collyard nor his attorney acting on his behalf served or filed an answer to the oIp. Div.
Ex. H)

On October 17, 2013, during a telephonic prehearing conference in which both

Respondent and his attorney participated, the Court granted the Division leave to file a Motion

for Sumroary Disposition pursuant to Rule of Practice 250(a). (Id.) Whilc Collyard never
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answcred the OIP, during the prehearing conference he stipulated that he had pled guilty to and
was convicted of conspiracy to commit securities fraud and conspiracy to commit bank fraud;
that he had been sentenced to 120 months jn ptison; and that he was ordered to pay restitution in
an at;lount in excess of $5 million. (Div. Ex. G, at 22-24).
ARGUMENT
In light of Collyard’s conviction, the Division respectfully seeks summary disposition
against him and requests thﬁt the Court bar him from association with any broker, dealer,
investment adviser, municipal securities dealer, municipal advisor, transfer agent, or NRSRO,
and from participating in any offering of a penny stock.
I.  SUMMARY DISPOSITION IS APPROPRIATE PURSUANT TO RULE 250.
Rule 250(a) of the Commission’s Rules of Practice permits a party, with leave of the
: ’hearing officet, to move for summary disposition of any or all of the OIP’s allegations. On
October 17,2013, the Court granted the Division leave to file a motion for sﬁmma]y disposition
| against Collyard. '
A motion for summary disposition should be granted when there is “no genuine issue
with regard to any material fact and the party making the motion is entitled to a summary
‘disposition as a matter of law.” (Rule of Practice 250(a)). The Commission has repeatedly upheld
the use of the summary disposition procedure in cases in which the respondent has been

convicted, leaving the appropriate sanction as the sole determination. See Gary M. Kormnman,

Exchange Act Release No. 59403, 2009 WL 367635, at *12 (Feb. 13, 2009) (“We have
tepeatedly upheld the use of summary disposition by a law judge in cases...where the respondent
has been enjoined or convicted of an offense listed in Exchange Act Section 15(b) and Advisors

Act Section 203, the sole determination is the proper sanction, and no material fact is genuincly
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disputed.”), pet. denied Kornman v. SEC, 592 F.34 173 (D.C. Cir. 2010); Martin A. Armstrong,

Initial Decision Release No. 372, 2009 WL 48283 1(Feb, 25, 2009); John S. Brownson,
Exchange Act Release No. 46161, 2002 WL 1438186 (July 3, 2002). |

As noted above, during the pre-hearing conference Collyard stipulated that he pled guilty
to and was convicted of conspiracy to commit securitics fraud and conspiracy to commit bank
fraud. He further stipulated that he was sentenced to 120 months in prison and ordered to pay
restitution in an amount in excess of §5 million. Therefore, the only remaining issue is what
sanctions are appropriate and in the public interést. Summary disposition should thus be granted.

. COLLYARD’S CONVICTION COMPELS THE
ADMINISTRATIVE RELIEF SOUGHT BY THE DIVISION.

Under Exchange Act chtion 15(b)(6)(A)(ii), the Commission has authority to bar any
person convicted of a felony or misdemeanor involving: (i) the purchase or sale of a security or
(ii) theft, fraudulent conversion, or misappropriation of funds, if, at the time of the misconduct,
such person was associated with a broker or dealer. Either of the two counts for which Collyard
was convicted — conspiracy to commit securities fraud or conspiracy to commit bank fraud —is a
free-standing basis supporting ‘the imposition of remedial sanctions. Shaw Tehrani, Initial
vDecision Release No. 42, 1993 WL 528211 (December 15, 1993) (granting summary disposition -
finding that conviction of bank fraud is sufficient to bar an individual from the industry).

The conduct admitted by Collyard in his plea agreement establishes that he acted as &
broker-dealer. (Div. Ex. B.) He admitted in his plea agreement that he communicated with
prospective investors to induce them to purchase Bixby securities. He further admitted that he
sold Bixby securities to investors and received commissions for doing so. Such activities

cstablish that he acted as a broker-dealer under Section 15(a) of the Exchange Act. See SEC v.

George, 426 F.3d 786 (6™ Cir. 2005) (defendant acted as broker when he was regularly involved
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in communjcations with and recruitment of investors for the purchase of securities).

While Collyard is apparently appealing his conviction, that is no defense to the
imposition of sanctions in this tribunal. See Elliott v. SEC, 36 F.3d 86, 87 (1 1™ Cir. 1994)
(“Nothing in the statute’s language prevents a bar [from being] entered if a critninal conviction is
on appeal.”); Hunt v. Liberty Lobby, Inc., 707 F.2d 1493, 1497 (D.C, Cir. 1983) (“Under well-
settled federal law, the pendency of an appeal docs not diminish the res judicata effect of a
judgment rendered by a federal court.”). Further, Collyard is precluded from relitigating his
criminal conviction before this tribunal. Gregory Bartko, Initial Decision Release No. 467, 2012
WL 3578907 at *2 (Aug. 21, 2012) (“The findings and conclusions madc in the underlying

- actjon are immune from attack in a follow-on administrative proceeding. The Commission does
not permit a respondent to relitigate issues that were addressed in a previous proceeding against
the respondent.™); In the Matter of Jose P. Zollino, Exchange Act Releasc No. 55107, 2007 WL
98919 (Jan. 16, 2007) (“[A] party caunot challenge his . . . criminal copviction in a subsequent

administrative proceeding”); William F. Lincoln, Exchange Act Releasc No. 39629, 1998 WL

80228 at 2, (Feb. 9. 1998) (in proceedings based on a criminal conviction, a respondent “is
collaterally estopped from attacking here the merits of the criminal proceeding against him®).
Therefore, neither Collyard’s appeal nor his continued protestations of innocence serve as a

viable defense in this matter.

! Section 15(b)(6) applies to persons acting as a broker or dealer or associated with a broker-
dealer regardless of whether such person or broker-dealer is registered with the Commission.
Dale J. Englehardt, Exchange Act Release No. 64389, 2011 WL 1681678, at *5 (May 4, 2011)
(Section 15(b) applies to respondent’s sales of securities in unregistered offcring while not
associated with any registered broker or dealer); see also Scott B. Hollenbeck, Exchange Act
Release No. 58847, 2008 WL 4693185 (October 24, 2008) (merely because respondent was not
associated with a registered broker or dealer during the time of his wrongdoing does not insulate
him from a bar).

6
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Ill. THE PUBLIC INTEREST REQUIRES THAT COLLYARD BE BARRED
FROM SERVING AS A PROFESSIONAL IN THE SECURITIES INDUSTRY.

The public interest would best be served by barring Collyard from the securities industry.
To determine whether a bar is appropriate, courts consider several factors, including: (a) the
egregiousness of the defchant’s actions; (b) the isolated or recurrent nature of the infraction; (c)
the degree of scienter involved; (d) the sincerity of the defendant’s assurances against future
violations; (¢) the defendant’s recognition of the wrongfil nature of his conduct; and, (f) the
likelihood that the defendant’s occupation wﬁl prescnt opportunities for firture violations.
Steadman v. SEC, 603 F.2d 1126, 1140 (5™ Cir. 1979). Each of these factors supports a bar in
this case. |

A. Collyard’s Conduct Was Egregious, and He Acted Knowingly.

The conduct for which Collyard was convicted was egregio,!\.;s 'and involved a high degree
of scienter. His criminal conviction depended upon his admission that he acted wi Ilfully.i
Collyard admitted that he actively and knowingly made material misrepresentations and
omissions to invcs;tors in the offer and salc of Bixby securitics, and thereby caused
approximately $4 million in investor losscs. (Div. Ex. B at 5.) He admitted devising a scheme in
which he unlawfully obtained $1.3 million in business loans from federally insured banks by
submitting falsc financial statements as a demonstration of incoﬁlc that he did not have. (Id. at
6.) The cgregiousness of such admitted misconduct strongly supports a bar from the industry.
See John S. Brownson, 2002 WL 1438186 at *2 (“[albsent cxtraordinary mitigating
circumstances, [an individual convicted of securities fraud] cannot be permitted to remain in the

securities industry™).
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B. Collyard’s Conduct Was Recurring.
Collyard’s misconduct was no isolated occurrence; he participated in securities fraud for
a period of at least four years and engaged in scheme to defraud banks for at least six years.

(Div. Ex. B at 2, 5.) Scc Richard J. Daniello, 50 S.E.C. 42, 46 (1989) (fou.r months of

misappropriating employer’s funds was not isolated). His fraudulent conduct resulted in $4
million in losses to investors and 81.3 million in losses to banks. The length and degree of his
fraud supports the imposition of a bar. See Brion G. Ran‘dall1 Advisers Act Release No. 3632,
2013 WL 3776679 (July 18, 2013) (defrauding at least 27 customers and three banks of millions
of dollars over five years constituted recurring and egregious conduct).
C..  Collyard Has Not Acknowledged the
Wrongful Nature of His Condnct or
Provided Assurances against Future Violatlons.
Collyard has neither acknowledged nor expressed remorse for his egregious misconduct.
‘His attempted retraction of his guilty plea is compclling proof of his refusal to own up to his
misdeeds, as is his continued challenge to his conviction. During the sentencing hearing, the trial
judge noted Collyard’s lack of remorse, his failurc to acknowledge his wrongdoing, and his
refusal to acknowledge the pain he caused his victims. The court further expressed concerns that,
‘ notwithstanding his sentence, he would be undeterred from engaging in future malfeasance. The

court’s concerns and observations warrant particular consideration in this proceeding because

“the securities industry presents a great many opportunities for abuse and overreaching, and

depends very heavily on the integrity of its participants” Bruce Paul, 48 S.E.C. 126, 128 (1985).

* * %

Each and every factor weighs heavily in favor of a permancent bar against Collyard. The

conduct in this case was knowing and egregious. Collyard made material misrepresentations and
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omissions both when he solicited investors and when he fraudulently obtained bank loans. While
Collyard financially benefited from his fraud — through both his commission payments and the
loan proceeds — he caused over $4 million in investor losses and an additional $1.3 million in
Josses to federally insured banks. His conduct was not an isolated incident, but rather a long-
tunning scheme. Collyard has neither acknowledged his wrongdoing, expressed any remorsc for
his actions, nor provided any assurances against future violations. In light of these factors, a bar
is appropriate and in the public interest.
| CONCLUSION

For the foregbing reésons, the Division respcectfully requests that its motion for summary
disposition be granted, and that the Court issue an order barting Collyard from association with
any broker, dealer, investment adviser, municipal securities dealer, municipal advisor, transfer
agent, or NRSRO, and from participating in any offering of a penny stock. |

Dated: November 15, 2013

5 " TJonathan S. Polish
Thu B. Ta

Attorncys for the Division of Enforcement,
Securities and Exchange Commission
Chicago Regional Office

175 West Jackson Boulevard, Suite 900
Chicago, Ilinois 60604

(tel.) 312-353-6884

(fax) 312-353-7398
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UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

ADMINISTRATIVE PROCEEDING
File No. 3-15448

In the Matter of
' DECLARATION OF JONATHAN S.
POLISH IN SUPPORT OF DIVISION OF
GARY A. COLLYARD, ENFORCEMENT’S MOTION FOR

' SUMMARY DISPOSITION AGAINST
RESPONDENT GARY A. COLLYARD
Respondent.

1, JONATHAN S. POLISH, pursuant to 28 U.S.C. §1746, declare:

1. I am employed as Senior Trial Counse] for the Division of Enforcement at the
Chicago Regional Office of the United States Securities and Exchange Commuission, located at 175
W. Jackson Blvd., Suite 900, Chicago, Illinois 60604. I submit this Declaration in support of the
Division of Enforcement’s Motion for Summary Disposition against Respondent Gary A. Collyard
pursuant to Commission Rule of Practice 250. Iam fully familiar with the facts and circumstances
set forth in this Declaration.

2. OnFebruary 27, 2012, Respondent Gary A. Collyard (“Collyard™) pled guilty to
one count of conspiracy to commit securities fraud and one count of conspiracy to commit bank
fraud in a crimina] action brought in federal district court in the District of Minnesota, United
States v. Collyard, 12-cr-58 (SRN) (“U.S. v. Collyard”). Appended hereto as Exhibit A is a true

and correct copy of the Amended Information filed on February 27, 2012, against Collyard.
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3. Appended hereto as Exhibit B is a true and correct copy of Coltyard’s plea
agreement in US. v. Collyard. | |

4. Appended hereto as Exhibit C is a true and correct copy of the Memorandum
Opinion and Order denying Collyard’s motion to withdraw his guilty plea, issued on May 28,
2013, in U.S. v. Collyard.
| 5. Appended hereto as Exhibit D is a true and correct copy of the transéript of the
sentencing hearing before Hon. Susan Richard Nelson in U.S, v. Collyard, which took place on
Augnst 1, 2013.

6. Appended hereto as Exhibit E is a true and correct copy of the Amended Judgment
entered against Collyard on August 12,2013, in U.S. v. Collyard.

7. Appended hercto as Exhibit F is a true and correct copy of the Commission’s Order
Iﬁstituting Proceedings Pursuant to Section 15(b) of the Securitics Exchange Act of 1934 and
Notice of Hearing in tlns matter. |

8. Appended hereto as Exhibit G is a true and correct copy of the transcript of the
prehearing conference before Chief Judge Brenda P. Murray in this roatter, which took place on
October 17, 2013.

9. Appended hereto as Exhibit H is a true and correct copy of the Order Following
Prehearing Conference, issued in this matter by Chief Judge Murray on November 7, 2013.

10.  Pursuant to Rule 323 of the Commission’s Rules of Practice, 17 C.F.R. §201.323,

the Division respectfully requests that this Court take official notice of the documents described
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above in paragraphs 2 through 9 and attached hereto as Exhibits A through H, all of which were
filed either in U.S. v, Collyard or in this proceeding.
I declare under penalty of perjury that the foregoing is true and correct.

Executed on November 15, 2b13

Jonathan S. Polish,



Y LlIgIHX3

/12 Fovd 2¢16 T8BEEESEZTE 9ePT EIBS/ST/TT



11/15/72813 14:36 3123533381 9122 ' PAGE

ke -~

. 1 ‘CASE 0:12-cr-00058-SRN  Document 6 Filed 02/27/12 Page 1.0f 4

UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA
Criminal No.: 12-58{SRN)

UNITED STATES OF AMERICA, AMENDED TNFORMATION

 Plaintiff, {18 U.8.C. § 371}

.

GARY ALBERT COLLYARD,

et et gt St S e

Defendant.

THE UNITED STATES ATYORNEY CHARGES:

co 1
{Conapiracy to Commit Securities Fraud)

From at least in or about Januarxy 2006 and continuing until in
or about May 2011, in the State and District of Minnesota and
elsewhere, the defendant,

* GARY ALBERT COLLYARD,
gongpiring with others, including but not limited to Robert Allen
Walker, Dennis Luverne Dasender, and others, did knowingly,
willfully, and unlawfully conspire, by the use of means and
instrumentalities of‘ interstate commexrce, to airectly and
indirectly use and employ manipulative and deceptive devices and
contrivances in comnection with the sale of secu;‘ities, that is
Bixby Energy Systems securities, and to make untrue statements of
material facts and omit to state matexial facts necessary in oxder

to make the statements not misleading in c¢onnection with the sale

of said securitiesg, in violation of Title 18, United States Code,

SCANNE
FEB 27 M2

o FEB2T 2012

RICRARD D, SLETTEN, CLERK
JUDBMENT ENTD s

15, DISTRIGT COURT ST PAUL DEPUTY CLEMK oo

22741
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¢ - CASE 0:12-c1-00058-SRN Document 6 Filed 02/27/12 Page 2 of 4

Sections 78j(b) and 78ff and Title 17, Code of Federal Regulations,
Section 240,10b-5.

In furtherance of the above-described conspiracy, defendént
committed one ox more overt acts, including the following:

On or about November 21, 2007, Gary Albert Collyard made
material false representations to investor W.J., causing investor
W.J. to purchase $240,000 in Bixby Energy System= securities hy
mailing a check to The Collyard Group.

All in violation of Title 18, United States Code, Section 371.

COUNT 2
(Conspiracy to Commit Bank Fraud)

From at leadt April 2005 and continuiﬁg through September
2011, in the State and District of Minnesota and elsewhere, the
defendant, !

GARY ALBERT COLLYARD,
conspiriné with others, did knowingly and unlawfully congpire, to
devise a scheme and artifice to defraud multiple federally insured
financial institutions, and to obtain meoney, funds and credits
owned by and under the custody and contrxol of those banks, by wmeans
of material false and fraudulent pretenses, representations and
promises, inlviolaticn of Title 18, United States Code, Section

1344.
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. J CASE 0:12-cr-00058-SRN Document 6 Filed 02/27/12 Page 3of4

In furtherance of the above-described conspiracy, defendant
committed one or more overt acts, including the following:

on ox aﬁout May 25, 2007, Gary Albert Collyard submitted a
materially false loan application to MidCountry Bank, resulting in
a loan of $450,000 to Gaxy Albert Collyard.

All in violation of Title 18, United States Code, Section 371,

Forfeiture Allegations

Counts 1 and 2 of this Information are hereby realleged and
incorporated as if fully set forth herein by reference, for the
purpose of alleging forfeitures pursuant to Title 18, United States
Code, Section 981 (a){l){C), and Title 28, United States Ceode,
Section 2461 (c).

As the result of the offenses alleged in Counts 1 and 2 of
this Information, the defendant shall forfeit to tﬁe United States
pursuant to Title 18, United States Code, Section 981 (a) (1) (C), and
Title 28, United States Code, Section 246l (c), any property, real
or personal, which constitutes or is derived from proceeds
traceable to the wviolations alleged in Counts 1 and 2 of the
Information.

If any of the above-described forfeitable property is

unavailable for forfeiture, the United States intends to seek the

forfeiture of substitute property as provided for in Title 21,




11/15/2913 14:36 3123533381 . 9122 PAGE 25/41

. e CASE 0:12-cr-00058-SRN Document 6 Filed 02/27/12 Page 4 of 4"

United States Code, Sectiom 853(p), as incorporated by Title 28,
United States Code, Section 246L{c).

21l in violation of Title 15, United States Code, Sections
78££f and 785(b), Title 18, United States Code, ‘Seﬁcions
981 (a) (1) (C) and 1344, and Title 28, United States Code, Section
2461(c) .

Respectfully submitted,

27 .
pated: February_2Z, 2012 B. TODD JONES
' United ates Attorne

BY="CHRIS S. WILTON
Assistant U.S. Attorney
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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA
Criminal No.: 1l2-58 (SRN)
UNITED STATES OF AMERICH,
Plaintifg, PLEM AGREEMENT

v,

GARY ALBERT COLLYARD,

i, e N Tt o s e i L

Defendant.

The Unlted States of America and Gary Albert Collyaxd
(hereinafter referred to as the *defendant') agree to resolve this
cage on the terms and conditiong that follow. This plea agrecment
binds only -the defendant and the United States Attorney’s Office
for the District of Minnesota. This agreement does not bind any
other United States Attorney‘s Office or any other federal or state
agency. |

5 Charges. The defendant agrees to plead guilty to

.

cpnspiracy to commit securities fraud, in violation of 18 U.S.Q.
Section 371, and 15 U.S5.C. Sections 783 (b) and 78ff. In addition,
the defendant agrees to plead guilty to conspiracy to commit bank
£raud, inzviolaticn of 18 U.8.C. Section 371, and 18 U.5.C. Ssection
1344, '

b Factual Basls. The defendant agrees to the following
facts and further agrees that, were this matter to go to trial, the
United States would prove the following facts beyond a reasomable

' doubt: i
afEB2T B

RACHARD D, SLETTEN, ELERIC
DEAUTY CLERI e e —

CC: AUSA
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EECURITIES. Beginning in at Jleagt Januvary 2006, through
December 2010, the deféndant, conspixed with others, including but
not limkted to Rébext Allen Walker (hexeinaftex referved to as the
"Walkert), Dennig Luverne Desender (hereinafter referred to az the
"Desender*) and others, did knowingly, willfully; and unlawfully
congpire, by the use of means and instrumentalities of intexstate
commerce, directly and indirectly use and employ manipulative and
deceptive devices and ccntri§ances in connection with the salé of
gecurities, and did make untrue statements of material facts and
omitted to state material fadts neceggary in order to make the
statements not misleading in connection with the Bale of gaid
securities, in vidlation of Title 18, United States CTode, Bection
371 and Title 15, United States Code, Sections 787 (b) and 78£f and

. Title 17, Code of Féderal Regqulations, Section 240.10b-5.

Beginning in at least January 2008 through December 2010, the
defendant was a “finder” for Bixby Energy Systemg, Inc. Cdollyard,
acting in concert with Walkex, Desender, aznd others, wasg primarily

Vcharged with raising funds for Bixby and itg business projects,
including a coal gasification energy project.

In his capacity as a “findexr” for Bixby, the defendant,

.‘Walker,l Desender and otlhiers, communicated with prospective
investors and shareholders by telephone, mail, emaill, and in
person, for the purpose of inducing thoee investors and

shareholders to provide funds. to Bixby. Collyard, Walker,
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Desander, and others knowingly and willfully caused ungualified
investors ‘to be soliclted to invest in Bixbfy in violation of
Eederal eecuri‘t‘ies laws., In exchange for investment funds, the
defendant, ﬁalker, Degender, and others caused the sale of Bixby
securities to investoxrs. To entice the investors, the defendant,
Walker, Dasender, and otb:ers made, =nd caused to be made, numeroug
material false statements, false xepresentations, and omissions of
material facts about Bixby’'s business project and prospects of
conducting an initial public offering of Bixby shares.

Based on the misrepresentations made by the defendant, Walker, -
Desender, and others, investors provided iﬁvestment money to Bixbhy
for the zcle purpose of investing in Bixby stock to further Bixby's
business. Although some investor money was used for the Bixby
business, Walkex, Desender, and othars, caumed a sgignificant
portion of the investor's funds to be used for large salaries and
commission payments to the defendant, Walker, Desender, and family
memberg of Walkex, and other ugeas. _

The defendant, Walkex, Desender‘,_ and others acting on behalf
of Bixby, both verbally and in written matexials provided to
existing and potential investors, made material wmisrepxesentations
and concaaled materilal infoxrmation abont tﬁe coal gasification
project and the prospects of Bilxby to induce existing investors to
remain in the ‘project and to induce .potential investors to invest

additional funds. For example, with some investors, the éefendant,
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Walker, Desender, and others wmigrepresented (i) that the coal
gasification teclmology wag proven and ready for market, which in
Zact, they koth knew the coal gaglfication unite had substantial
technological defects and did not function; (ii) that functional
- commercial units for coal gapification were ready to ship to end
usérs,' when in fact, Walker and others knew there were no fully
functional coal gasification units that were Yeady to ship, and
(iii) that Bixby was going to conduct an injtial public offexing of
ite shares in the neaxr texrm, when in fact, Walker and others knew
that Bixby could not have an iriitiél public offering because, among
other things, Bixby coﬁld not obtain audited £inancial statementa,

In addition, the defendant, Walker, Desendex and others
affirmatively concealed, and did not disclose, (i) that Bixby was
in dire finanecial ccmdi'tion, and (ii) a majority <;f the investor
monay‘ wag going to pay commissions, large salaries, travel and
other fund raising expenses; and (iii) that investor money was
being used to make payments to other investors.

An example of such material misstatements and omissions by
defendant, Walker, Desender and others occurred onh or about
Novewber 21, 2007. The' defendant and others made material
;uisrepresentaticns and omigsions when nmeeting with WQ Based on
these omismions and mlsrepresentations, W.J. invested in the coal

gasification program by mailing a check £or $240,000 to the
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Collyard Group in Wayzata, Minnesota, in the name of Bixby. The
defendant then transmitted the money to Bixby.

The defendant agxees that he -is résponsible for at least
$2,500,000 but not more than $7,000;000 in lomges ta invesﬁors in
the various projects., 8pecifically, the defendant agreea' that he
is reszpongible Ifor approximately £3.0 million in losses ta
investors.

BANX FRAUD. Begirming in at least Aprdl 2005, through
Septewber 2011, the defendant, conegpiring with othexrs, did
knowingly, willfully, and unlawfully conspire, by devising a gcheme
and artifice to defraud nultiple federally insuved bankz, to obtain
money, funds and credite owned by and under the custody and control
of thome banks, by means of false and fraudulent pretenses,
representationg and promiges, in vioclation of Title 18, United
States Code, Section 371 and Title 18, United‘statés Code, Section
1344.

Beginning in at least April 2005, thxough September 2011, the
defendant owned and operated “The Collyard Group, LLO” (hereinafter
referxed to as the "Collyard Group"), a real estate company
inveolved in the leasing, renting, and development of real propertj}.
During the above mentioned dates, the defendant obtained over a
million dollars from fedexally ingsured 5aﬁks.

The defendant initiated banking relationghips with multiple

federally insured banks, including MidCountry Bank, .The Natiocnal
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Bank, Alerus Fihancial, Prosperan Bank, and Americana Bank, for the
purposes of obtaining business loans for the Collyard Group,

Puring those meetings, the defendant nade numerous
misrepresentations. Ffor example, the deferndant, both orally and in
writing misrepresented (i) that he had a successful real estate
development business with current, xeourxing, collectable,
contracts receivables from multiple customers; (ii) that he had a
pereonal fLinancial wealth of over $20 millien; (iii) that he had a
current. active real embtate license;l(iv) that he had the ability to
repay credit card debt and his mortgage at hisg digcretion; and (v)
that he would pay badk the loan as agreed upon in the terms of the

loan agreements.

Baged on theé misrepresentationa, the defendant received
‘approximately $i-3 million dollarxs frém the above-mentioned
federally insured bank; in Mipnesota. The defendant used_much of
the business loans to pay perscnal debt, living expenses and his
children’s private school education in ﬁiolation of the texrms of
the.ioans. The defendant defaulted on his cbligations to pay his
$1.3 million dollax debts.

For example, on May 25, 2007, the defendant secured a business
leoan in the amount of $450,000 from MidCountry Bank in Minnesota.
During his weeting with bank personnel, the defendant provided a

false personal finandial sgtatement and a false personal contract

revenue projection statement. Based on these falge documents,
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MidCountry Bank'ﬁrovided $450,000 to ﬁhe defendant. MidCountry is
a federally insured bank. The defendant defaulted on this loan and
the loan remains unpaid to this date.

The defendant agrees that he is responsible for at least
31,000,000 but not more than $2,500,000 in logses to f£inancial
institutions. Specifically, the dQefendant agrees that he ie
responsible for approximately $1.3 milliom in losses.

3. Statutory Pensltieg. The parties agree that Count 1 and
Count 2 of the Imformation carry statutory penaltiecs of:

Count 1 - Conspiracy to Commir Securities Fraud

a. a term of imprisonment of up ko 5 years;

b. a criminal f£ine of up to $250,000.00 or twice the
amount of gain oxr logs;

a. a texrm of suparﬁised releagse of up to three years:;

a. a gpeclal aggessgment of $100.00, which 1s payable
to tha Clerk of Court prior to sentencing; and

e, the costs of prosecution (as defined in 28 U.8.C.
5§ 1918 (b} and 1920).

Count 2 - Conspiracy bto Commit Bapk Fraud

a. a term of imprisonment of up to 5 years;

b, a criminal fine of up to $250,000.00 or twice the
anount of galn oxr lose;

<, a term of supervised release of up to three years;

d. a gpecial assessment of $100.00, which is payable
‘£o the Clerk of Court prior to sentencing: and

e. the costs of prosecution (as defined in 28 U.5.C.
§§ 13518 (b) ang 1920},
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a, Revocation of Superviped Releage. The defendant

understands that if defendant were to violate any condition of
supervised release, defendant could be santenced to an additional
term of imprisonment up to the length of the original supervised
release term, subject to the statutory maximums set forth in 18
U.5.C. § 3583. |

5. Guideline Calculatlons. The parties acknowledge that the
defendant will be sentenced in accoxdance with 18 U.S.C. § 3551, et
seq. Nothing in this plea agreément-should be construed to limit
the parties from presenting any and all xelevant evidence to the
Court at sentencing. The parties also acknowledge that the Court
will consider the United States BSentencing Guidelizllas in

detexrmining the appropriate Se'ntence and stipulate to the following

guideline calculations:

o Eraud, Offense Lovel. The
parties believe that t:he base offense level is 6
for both violations of Title 18, United States
Code, Section 371. (U.8.5.G. § 2B1,1{a)(1}.) The
parties agree the losg is at leask £2,500,000 but
doer not exceed $7,000,000 ($3 million fox
securities conspiracy plus $1.3 million for the
bank fraud consplracy). For a loss of more than
$2,500,000 but not more than 57,000,000, the base
offense level should be, increased by 18 levels.
(U.8.8.@3, § 2BL.1(bJ{1)(J)). The parties agree
that tha ofifense level should be increased by 2
levels, becauss there were ten or wmore victims
involved. (U.S.8.G6. § 2B1,L({b){(2)). The parties
agree that the offense level should be increased by
2 levels, because the offense involved the
defendant deriving more than $1 millicon dollars in
gross receipts from financilal institutions.
(U.8.8.6. § 2B1.1(b) (15) (n)).

8
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Chapter 3 Adjustments. Other than ag provided for

“herein no other Chaptex 3 adjustments apply.

Acceptance of Respongibility. The government agrees
to recommend that the defendant receive a 3-level
reduction for acceptance of resgponsibility and to
make any appropriate motions with the Court.

However, the defendant understands and agrees that
this recommendation 1is conditioned wupon the
following: (i) the defendant testifies truthfully
during the change of plea hearing, (ii) the
defendant cooperates with the Probation Gffice in
the pre-sentence invesgtigation, (iii) the defendant
commited =no further acts inconsigtent with
acceptance of responsibility, and (iv) the
defendant makes good faith efforts toward paying

.restitution. (U,5.5.d. §3EL.1).

Criminal Histo Cateqgory. Baped on information
available at thieg time, the parties beliave that
the defendant’'s crimipal history category is a I or
ITI. This does not constitute a stipulation, but a
belief based on an agsessment of the information
eupTently knowm,. ‘hefendant’s actial. ciimifiad

- higtory and related mtatus {vhich might inpact ‘the:
defendint s adfusted wffense leve;} will Be
determined by Ehe Gourt: baged on  the ibFormabion.
preperited in ‘the Puesenbende Repdrt and Yy Ehe

parties at the time of pentencing.

Guideld e, . If the offense level is 25 and
the criminal history category is I, the Sentencing
Guldeline range is 57-71 months Aimprisonment; 4i£
the offense level is 25 and the criminal histoxy
categoxy ls II, the Sentencing Guideline range im
63-78 months iwprisonment; and Af the offense level
ig 25 and the criminal history category is III, the
Sentencing Guideline range is 70-87 months
imprigsonment. (U.B.8.G. § 5Gl.1l{ec)).

Fine Randge. For an adjusted offense level of 25,
the fipe range is §10,000 to $100,000 or twice the
gain or loss, whichever 1s higher. {(U.s.8.¢.
§ 5EL.2{c)(3)).

PAGE 35/41
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i. Superviged Release. The Sentencing Guidelines

regquire a term of gupexvised releasge of at least 2

but not  more than 3  years. (U.5.5.G.
§ spi.2(a) (3)). : ;

3. Sentencing Recommendabtion and Departures. The
partiegs resexve the xight to argque for a sentence

outgide the applicable guideline range,

6. Disoretion of the Court. The foregoing stipulations are

bindirg on the paxties, but do not bind the Court. The parties’
- undexstand that the Sentencing Guidelines are advisory anﬁ theix
"application is a matker that falls solely within the Court's
discretion., The Court may make its own determination regarding the
applicable guideline factors and the applicable criminal history
category. The Court wmay also depart £fxom the applicable
guidelines. If ‘the Court determines that the applicable guideline
caloulations or the defendant's criminal history category are
different from that stated above, the parties may not withdxaw from
this agreement, and the defendant will be sentenced pursuant to the
Court's determinations.

7. eg egsmepts. The Guidelines require payment of
a special agsesmment in the amount of $100.00 for each felony count
of which the defendant is convicted. U.8.8.G. § 5EL.3. Tha
defendant agrees to pay the gpecial assessment prior teo senténcing.

8. .Regtitution. The defendant undermtandg and agrees that
the Mandatoxy Victim Restitution act, 18 U.8,.0. §3663A1, applies and
that the Court is required to oxdexr the defendant to make
restitution to the victims of his crime.

10
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There is no agreement as to the awmount of restitution. The
defendant understands and agrees the Cou'rt‘ may ordar the defendant
to make restitution to any victim of the scheme regardless of
whether the wvictim was named in the indictment, The dJdefendant
agrees that restitution will not be limited to the counte of
conviction but will be based on the total loss caused by his entire
pattern of ‘criminal activity.

‘The defendant represents that the defendant will fully and
completely dimclose to the United States Attorney’s Office the

' exn‘.stenée and location of any asgets in which the daf'endant has any
right, title, or interest, The defendant agrees to agsist the
tnited States in identifying, locating, returning. and transferring
assets for use in payment of regtitiution and fines ordered by the

- gourt. '

P 9. Eﬁf_giggg_ The defendant agrees and understands that
tha United States resexves its right to . seek a personal money
Judgment forfeiture against the defendant in this action, ot to
procdeed against any of the defendant’s property in a civil,
criminal or adminigtrative forfeiture action if said property, real
or personal, tangible or intangible, is subject to forfeiture under
fedaxal law, The defendant agrees not to contest any such
forfeiture proceeding.

10, Cooperation. The defendant;. hap agreed to coopesrate with

law enforcement in the investigation and prosecution of other

11
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-

suspectsz. This cooperation includes,. but is not limited to, being
debriefed by law enforcement agents and testifying £ully and
truthfully at any trial or other procseding involving other
suséects. If, in the sole discretion of the United States
Attorney’s Office, the defendant 'haé provided  substantial
aaaisFance to law enforcement, the tnited States will move the
Court for a downward departure at the time of sentemncihg pursuant
to § SK1.1 of the Sentencing Guidelinesg. No such motion will be
made unless the defendant is completely truthful and hasg provided

substantial assistance to law enforcement.

The defendant iunderstands that the Court will determine-
whether the defendant has cooperated fully and truthfully. The
defendant further understands that the decigpion to grant oxr deny
the downward departure motion is solely the Court's, The defendant
furﬁher understands that there is no guaxantee that the Court will
grant a motion by the United States for a dowvaward departuxe ox, iE
a motion for a downward depatrture ig grahted, to what degree the
Court will depart. It shall not be a basis for the defendant to
withdraw from this plea agreement that the United States elected
not to move for a downward depaxture, that the Court denied the
motion of the United States for a downward departure, or that the
Court did not depart downward to the extent hoped for by the

defendant.

iz
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Finally, the defendant understands that the United States is
nof obligated te accept any tendered cooperﬁtion on the defendant’s
part. If the Unlted States chooses not to adcept tendered
cooperation, the defendant will not be rewarded for such tendered
cooperation noxr will the defendant be alliowed to withdraw fxom the

plea agreement because the tendered cooperation was not accepted.

The defendant has agrded to coopérate with law enforcement
authcrities in the propecution of defendant’s co-deﬁenaants, énd.in
the dnvestigation and prosecution of other suspects. This
cooperation includes, but ls not limited to, being lnterviewed by
law enforcement agents, submitting to a polygraph examination if
the government deems it appropriate, and testifyiﬁg truthfully at
any trial or other proceeding involving defendant’s co-defendants
and other sugpects, If the defendant cooperates fully and
truthfully as regquired by this agreement and thereby renders
pubstantial assistance to the government, the government will, at
}the time of sentencing, move for a downward departure under 18
U.5.C. § 3553 (e} and CGuideline Sectjion 5Ki.1. Tha govermment also
agrees to make the full extent of the defendant’s cooperation Xnown
to the Court. The defendant understands that thé government, not
the Court, will decide whether the dJdefendant has rendered
pubstantial assistance. The government will exercise its
digcretion in good faith., The defendant alsoc understands that

thexe is no guarantee the Court will grant any such motion for a

13
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downward departure, and the defendant understands that the amount
of any downwaxd departuré is within the Court’s discretion. In the
event the govexnment does not make or the Court doss net grant such
a motion, the defendant may not withdraw this plea based upon that
ground. Finally, the defendant undexstands that the government is
not requi;ed to accept any tendered cbopgraticn.on the defandant’s
part. If the government, in its sole discretion, chooses not to
accept tendered codperation, the defendant will not receive a
sentence reduction for such tendered'cooperatian and will not be
allowad to withdraw fxom the plea agreement based upon that ground.

11. Wziver of Appeal. The defendant understands that 18

U.8.C. 8ection 3742 affords the defendant the right to appeal the
sentence imposed in this case. Acknowledg;ng this r;ght, and in
exchange for the concesgions made by the Unilted States in this
élea agreement, the defendant herehy walves all rights confexrred
by 18 U.S.C. Section 3742 to appeal his sen&ence, unlesé the
sentence exceeds the top of the applicable guideline range as
determined by the Court. The defendant has digcussed. these
riéhts with the defendant’'s attormey. The deferdant understande
the rights being walved, and the defandant waives these rights
knowingly, intelligently, and voluntarily.

12. Complete Agreegent. This is the entire agreement and
undergtanding batween the Unidted Stateg and the defendant. There

are no other agreements, promises, representations, or

14
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understandings.

B, TODD JONES

— BY7 RIS 8, WitIoN
L Assist-famt U.S. At&ofney
Date: % :
57/
Datex AT T S
2-/ 27/@/ 2 Ciumsel for Defendant

is5
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UNITED STATES DISTRICT COURT

DISTRICT OF MINNESOTA
United States of America, Case No. 12-CR-58 (SRN)
Plaintiff,
MEMORANDUM OPINION
v. A ~ AND ORDER
Gary Albert Collyard,
Defendant.

David J. MacLaughlin and Benjamin F..Langner, United Statcs Attorney’s Office, 300
~ South Fourth Street, Suite 600, Minneapolis, MN 55415, for Plaintiff.

William J. Mauzy and Casey T. Rundquist, The Law Offices of William J. Mauzy, 510
First Avenue North, Suite 610, Minneapolis, MN 55403, for Defendant.

- SUSAN RICHARD NELSON, United States District Judge

This matter is before the Court on Defendant Gary Albert Collyard’s
(“Defendant”) Amended Motion to Withdraw Guilty Pleas. [Doc. No. 59]. The United
States of America (“the Government”) opposes Dafendé.nt’s motion. [Doc. No. 65]. On
May 13, 2013, the Court conducted an evidentiary hearing to examine evidence relating
to Defendant’s amended motion. (Min. Entry for Evidentiary Hr’g [Doc. No. 73].) For
the reasons that follow, the Court denics Defendant’s motion.
1. BACKGROUND

Al | Factual Background

On February 22, 2012, the United States Attorney for the District of Minnesota

charged Defendant with conspiracy to commit securities fraud (Count 1) in violation of

1
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151U.8.C. §§ 78j(b) and 78ff, 17 CF.R. § 240.10b-5, and 18 U.8.C, § 371. (Felony
Information [Doc. No. 1].) Defendant was also charged with conspiracy to commit bank
fraud (Count 2) in violation of 18 U.S.C. § 1344 and 18 U.S.C. § 371. (Id.) On February
27, 2012, the Government filed an Amended Information, changing the alleged start date
of Defendant’s conspiracy to commit securities fraud from January 2010 to January 2006.
(Am. Felony Information [Doc. No. 6].) Defendant pled guilty to Counts 1 and 2 of the
Amended Information under the terms of a written plea agreement. (Plea Agreement ¥ 1
[Doc. No. 11]; Plea Hr’g Tr. at 32 [Doc. No. 61-1].)

At the change-of-plea hearing on February 27, 2012, this Court examined
Defendant’s competency to enter a plea.

THE COURT: I have to ask you certain questions that I have to ask
everybody. Have you had any alcohol in the last 24-hours?

DEFENDANT: No, Your Honor.

THE COURT: Have you had any drugs in the last 24 hours? And before you
answer that, I mean over-the-counter drugs, prescribed drugs, or illicit drugs.

afternoon?
DEFENDANT: That is [sic] correct.

THE COURT: And here we are Monday afternoon.

DEFENDANT:  That is correct. [

THE COURT:
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DEFENDANT: Oh, yes.

THE COURT:

bEFENDANT : No, Your Honor.
PleaHx’g Tr. at 5.)

The Court also asked whether Defendant was satisfied with the performance of
then-counsel, Thomas Brever. |

THE COURT: Have you told him. [Mr. Brever] everything you want him to
know about your case?

DEFENDANT: I have tried to, Your Honor.
THE COURT: Okay. Are you satisfied with his services?
DEFENDANT: Yes, Your Honor.

THE COURT: ‘When you say you have tried to, is there something that you
haven’t had a chance to talk to him about?

DEFENDANT: Your Honor, not to be persnickety, I am just trying to gather
up all of the information T know, Ithink I have. '

THE COURT: Have you withheld anything from him?

DEFENDANT: No, Your Honor.
(dd. at6.) |

Mr. Brever described his interactions with Defendant during the course of the
representation and his impressions of Defendant’s competency to enter a plea.

THE COURT: Mr. Brever, have you had a fair amount of time to jnvestigate
the Jaw and the facts of your client’s case and discuss them with him?
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MR. BREVER: Yes, I have, Your Honor. Irepresented Mr. Collyard for
several months, now. We have received information from governmental
authorities regarding the undertying facts of this case.

Mr. Collyard and I have discussed those facts, repeatedly. We have
adopted positions towards them, discussed them in detail, and considered carefully
what to do in this circumstance. And after consideration of all of the evidence,
Mr. Collyard, after discussion with me, is here today to plead guilty.
DEFENDANT: Yes, Your Honor. We certainly did.

THE COURT: Thank you. Are you satisfied Mr. Collyard understands the
full range of punishments he faces in this case?

MR. BREVER: Yes, Your Honor, we discussed that in detail, as well. And I
think Mr. Collyard is fully aware of the Sentencing Guidelines which this Court
will consider in the sentencing, and the various permutations that take place within
those Guidelines. '

THE COURT:  And do you believe he is competent to plead guilty?

MR. BREVER: I do, Your Honor, Mr. Collyard has exhibited very rational,
logical thinking as part of this process here.

{dd. at 6-7.)

At the plea hearing, the Court explained to Defendant his constitutional rights,
including the rights to trial by jury, to confront the witnesses against him, to put the
Governmnent to its burden of proof, and to remain silent or testify at trial. (Id. at 7-10.)
Defendant indicated that he understood these rights. (Id. at 8-10.) Defendant also
confirmed that if he pled guilty, he would not be able to withdraw his pica. (Id. at 10.)
The Court then reviewed Counts 1 and 2 with Defendant and their possible penalties. (Id.
at 12-13.) The Court also informed Defendant of the nature of éupcrvised release and the

possibility of losing his rights to vote, hold public office, serve on a jury, possess any
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kind of gun or firearm, or eligibility to receive benefits from the United States
Government. (Id. at 14.)

Defendant confirmed that he had read the plea agréement with Mr. Brever and by
himself, “line by line and page by page.” (Id. at 23.) Defendant also confirmed that he
had the opportunity to ask Mr. Brever about all the information in the pléa agreement,
and that the Government in fact changed some of the items in the plea agreement based
on information provided by Mr. Brever. (Id. at 23-24.) Defendant further confirmed that
he had read through the factual basis section in the plea agicement, and that all of the
facts set forth were true and accurate. (Id. at 24)) The Assistant United States Attorney
then thoroughly questioned Defendant about his understanding and acceptance of the
facts stipulated under the plea agreement, to which Defendant responded in the
affirmative. (Id. at 24-31.) Subsequently, the Court posed the following questions:

THE COURT: . . . Mr. Brever, anything you would like to say at this point?

DEFENDANT:  No. Thank you very much. |

THE COURT: Mr. Collyard, are you making this plea voluntarily, sir, and of
your own free will?

DEFENDANT: Yes, Your Honor.

THE COURT: Has anyone forced you, threatened you, coerced you, or done
any violence to you or anyone clse in order to get you to plead guilty?

DEFENDANT:  No, Your Honor.

THE COURT: Are you pleading guilty because you are guilty of these
crimes?

' DEFENDANT: Yes, Your honor.
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THE COURT: Mr. Brever, anything before he enters his plea?
DEFENDANT: No, thank you.

THE COURT: Mr. Wilton, anything further?

DEFENDANT: No, thank you.

THE COURT: Mr. Collyard, do you have any questions of me or your
counsel before you enter your plea?

DEFENDANT: No, Your Honor.

THE COURT: Mr. Collyard, how, then, do you plead to Counts 1 and 2 of
the information? Do you plead guilty or not guilty?

DEFENDANT: I plead guilty.
(Id. at 31-32))
Consequently, this Court found Defendant “clearly mentally competent,” “capable
of entering an informed plea,” and “aware of the nature of the charges against him, the
- nature of these proceedings, and the consequences of his plea of guilty.” (Id. at 32.) The
Court also found Defendant’s guilty plea to be free, voluntary, knowing, informed, and
supported by independent facts in the record establishing all elements of the offense.
(Id.) The Court accepted Defendant’s plea of guilty. (Id.) On July 24, 2012, the Court
scheduled Defendant’s sentencing for August 29, 2012. (Notice of Setting Sentencing
[Doc. No. 17].) |
On August 21, 2012, Defendant filed an Affidavit in a parallel action c}aiming that
Thomas Brever ineffectively assisted him in his criminal defense. (Sec SEC v. Collyard
etal., Civ. No. 11-3656 (JNE/JJIK), Doc. No. 91 (D. Minn.).) Specifically, Defendant
asserted that he “was pressured strongly by his former attorney to enter into the plea

6
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agreement even though [he] did not understand the serious firture effects of doing so.”
(1d. 7 2.) Defendant also claimed that Mr. Brever “told [him] he would discontinue
representing [him] if he did not sign the plea agreement.” (Id.). Defendant further stated
that Mr. Brever never exblained to him that being a “finder” did not subject him to
liability for conspiring with Bi:;by officers in the sale of Bixby Securities. (Id.) As to the
“tax fraud admjssions” in the plea agreement, Defendant claimed that he beljeved the
matters contained in the financial statements were accurate when made. (Id.) As such,

*Defendant stated that he did “not believe that he had adequate or competent legal
representation relating to his entering into the plea agreement.” (Id.)

On August 23, 2012, Mr. Brever moved to withdraw from representing Defendént
in this action. (Mot. to Withdraw as Att’y [Doc. No. 19].) On August 27, 2012, this
Court held a hearing on Mr. Brever’s motion and granted it. (Min. Entry for Mot. Hr'g
[Doc. No. 21].) At the hearing, Mr. Brever requested an Order Permitting Him to
Disclose Documents and Information related to his representation of Defendant, arguing
that Defendant had impliedly waived the attorney-clicnt privilege. (Id.) The Court took
Mr. Brever’s oral motion under advisement aﬁd on September 4, 2012, Mr. Brever filed a
Memorandum of Law in Support of his oral motion. (Mem. In Supp. Of Mot. for Order
Permitting Disclosure of Doc. and Information [Doc. No. 23].)

On October 19, 2012, the Court appointed the Federal Defender to represent
Defendant. (Min. Entry for Status Conference [Doc. No. 29].) On October 31, 2012, the
Office of the Federal Defender notified the Céurt that Charles Hawkins would represent
Defendant. (Notice of Appearance [Doc. No. 31].)

7
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On December 14, 2012, Defendant moved to withdraw his guilty plea. (Def’s
Mot. to Withdraw Guilty Pleas [Doc. No. 33].) Defendant argued that he neither entered
a knowing or voluntary guilty plea nor a waiver of his rights under the Fifth and Sixth
Amendments because:

(1) he did not reccive the close assistance of counsel in this case; (2) he was not

properly advised by counsel of the “finder’s exception” that permits a person or

entity to perform a narrow scope of activities without triggering the broker/dealer
requirements of Section 15(2) of the Exchange Act; (3) he was expressly advised
that the plea agreement would resolve or preclude any further claims or actions
against him including the SEC action against him; and (4) that he maintained his
factnal innocence to counsel who pressured him to plead guilty. Stated differently,
prior counsel was ineffective in failing to properly advise Mr. Collyard about the

“finders exception” and the impact of his plea agreement and plea.

(1d. at 2-3.) Despite assertions to the contrary at the plea hearing about his satisfaction
with Mr. Brever’s services, Defendant attacked Mr. Brever’s performance as “[falling]
below an objective standard of reasonableness because he was not versed or educated in
the law applicable to defendant’s case.” (Id. at 6.)

On December 19, 2012, the Government issued a subpocena duces tecum
requesting that Mr. Brever produce “[a]ll documents in your possession of any nature
rejating to your representation of [Defendant].” (Decl. of Thomas E. Brever, Ex. D [Doc.
No. 37-2].) The subpoena also sought Mr. Brever’s testimony pertaining to Mr. Brever’s

communications with Defendant in this proceeding. (Id.)

On January 7, 2013, counsel for Mr. Brever filed a Motion for Protective Order
and for an Order Permitting Disclosure of documents and other information relevant to
Defendant’s allegations of ineffective assistance of counsel. (Thomas E. Brever’s Mot.

for Protective Order and for Ofder Permitting Disclosure [Doc. No. 35).) On January 8,

8

18728



11/15/2813 14:43 3123533381 9122 PAGE 11/28

CASE 0:12-cr-00058-SRN  Document 75 Filed 05/28/13 Page 9 of 26

2013, the Court granted Mr. Brever’s request to produce attorney-client privileged
documents related to Defendant’s claim of ineffective assistance of counsel in the event
that Defendant proceeded with allegations of ineffective assistance to support hig motion
to withdraw his guilty plea. (Mem., Op., and Order [Doc. No. 38].) The Court scheduled
a status conference for Iénuary 10, 2013 to discuss the possibility of an in camera review
of the identified documents (“the Brever Documents™). (Id.)

At the status conference on January 10, 2013, the Court directed Mr. Brever to
produce the identified documents to the Court for in camera review. (Min. Entry for
Status Conference [Doc. No. 39].) Mr. Brever provided the documents, Bates-stamped
BREV000001-845 and BREV001000-3048. (Order at 2 [Doc. No. 40].) The Court.
reviewed the Brever Documents and ordered production of the vast majority of them.
(Id. at 4.) The Court granted Defendant the opportunity to file objections to the Court’s
Order, but Defendant did not do so. After the objections period expired, counsel for Mr.
Brever produced documents to the Government in accordance with the Court’s Order.
(Notice of Compliance [Doc. No. 44].) |

On March 21, 2013, Defendant obtained new legal counsel, William Mauzy.
(Notice of Withdrawal and Substitution of Counsel [Doc. No. 47].) On April 19, 2013,
Defendant filed an Amended Motion to Withdraw qulty Pleas. [Doc. No. 59].
Defendant “now explicitly abandon[ed] and waive[d] any claim that his plea counsel
provided him with constitutionally ineffective assistance under Strickland v. Washington,
466 U.S. 668 (1984).” (Id.) Instead, Defendant “now maintaine[d] only that his guilty
pleas should [be] withdrawn because they were involuntary, unknowing and

9
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unintelligent, due to his mental impairment at the time of the plea by taking prescribed
medication containing the controlled substance hydrocodone.” (Id.)

On May 2, 2013, the Government opposed Defendant’s Amended Motion,
contesting Defendant’s alleged mental impairment at the plea hearing. (Government’s
Mot. to Deny Def.’s Mot. to Withdraw Plea Without a Hr’g [Doc. No. 65].) The
Government argued that Defendant competently responded to the Court’s questions at the
change-of-plea hearing. (Id. at 4) The Government also argued that Defendant
fabricated other bases—now explicitly abandoned and waived—for withdrawing his plea,
and that fifty minutes before the plea hearing, Defendant’s urine tested negative for
hydrocodone. (Id. at 5.)

On May 3, 2013,' the Court Sf.:heduled an evidentiary hearing on May 13,2013 to
examine evidence relating to Defendant’s Amended Motion to Withdraw Guilty Pleas.
(Order [Doc. No. 66].)

On May 7, 2013, Defendant moved this Court for an Order prohibiting the
Government from calling Mr. Brever as a witness for the evidentiary hearing, arguing
that his anticipated testimony was subject to the attorney-client privilege. (Def.’s Mot. in
Limine and Req. for Return of Privileged Material [Doc. No. 68].) Defendant also
requested return of all privileged documents that the Government received under the
Court’s February 21, 2013 Order, because Defendant had abandoned his ineffective.
assistance of counsel claim. (Id.)

On May 8, 2013, the Government opposed Defendant’s Motion in Limine and

request for refurn of privileged documents. (Government’s Opp. To Def.’s Mot, in

10
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Limine and for Return of Privileged Doc. [Doc. 70].) The Government argued that Mr.
Brever’s observations about Defendant’s physical condition and general level of
fanctioning and orientation at the plea hearing were not privileged, because they were not
based on communication and did not involve the seeking of legal advice. (Id. at 4-5.)
Regarding the requested return of the Brever Documents, the Government noted that
Defendant had until March 4, 2013 to object to the Court’s Order to produce these
documents, but Deféndant neither objected to the Order nor abandoned l;is ineffective
assistance of counsel claims by March 4, 2013. (Id. at 2.)

On May 10, 2013, Mr. Brever moved the Court to order the Government not to
call him as a witness at the evidentiary hearing on May 13, 2013, arguing that other
individuals could testify about Dcfendant’s demeanor, conduct, and state of mind at thc%
plea hearing. (Thomas E. Brever’s Mot. in Limine [Doc. No. 72).)

. B. Evidentiary Hearing on May 13, 2013

On May 13, 2013, this Court conducted an evidentiary hearing to examine
evidence relating to Defendaunt’s Amended Motion to Withdraw Guilty Pleas.

Regarding Defendant’s Motion in Limine and Request for Return of Privileged
Documents [Doc. No. 68] and Mr. Brever’s Motion in Limine [Doc. No. 72], the Court
granted both motions to preserve the ongoing duty of confidentiality. (Evidéntiary Hrg

Tr. at 40.)

The Court received the following exhibits in evidence at the hearing:

Defendant’s Exhibit 1:

1



11/15/2813 14:43 3123533381 9122 ' PAGE

CASE 0:12-cr-00058-SRN Document 75 Filed 05/28/13 Page 12 of 26

Defepdant’s Exhibit 2:

Defendant’s Exhibit 3:

Defendant’s Exhibit 4: Email exchange between Gary Collyard and lawyer dated
February 23, 2012

Defendant’s Exhibit 5: Notarized memo regarding a lawyer call made to Gary
Collyard dated February 24,2012

Defendant’s Exhibit 6: Stipulated Instant Technologies iCUP Screening Test
Manual

Defendant’s Exhibit 7: Defendant’s phone records (February 7, 2012 to March 6,
2012) ' _

Defendant’s Exhibit 8: Email exchange between Lonnie Pierce and Michael
Brandt regarding a meeting dated February 23,2012

Defendant’s Exhibit 9:

Defendant’s Exhibit 10: Curriculum Vitae of Glenn G. Hardin

(Def. Gary Albert Collyard’s Exhibit List [Doc. No. 74].)

Defendant presented the following witnesses: Valerie Lennon, Lonnie Pierce, and
Glenn Hardin. Following the defense witnesses’ testimony, the Government orally made
“the equivalent of a rule 29 motion,” requesting the Court to deny Defendant’s Amended
Motion to Withdraw Guilty Pleas on the ground that Defendant failed to catry his burden.
(Evidentiaty Hr’g Tr. at 91-92.) To develop a full record, the Court denied the -
Government’s request and asked it to proceed with its witnesses. (Id. at 93.) The

Government presented the testimony of Dr. Andrew Harrison and Lesley Parsons.

12
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. DISCUSSION

Rule 11(d)(2)(B) of the Federal Rules of Criminal Procedure permits a defendant
to withdraw a plea of guilty if the defendant can show a fair and just reason for
requesting the withdrawal. FED. R. CRiM. P. 11(d)(2)(B); United States v. Maxwell, 498
¥.3d 799, 800 (8th Cir. 2007). Although a defendant seeking to withdraw a plea before
sentencing is given a more liberal consideration than someone seeking to withdraw a plea

’aftcr sentencing, a defendant has no absolute right to withdraw a guilty plea before
septencing, and the decision to allow or deny the motion remains within the sound

discretion of the trial court. United States v. Prior, 107 F.3d 654, 657 (8th Cir. 1997).

Factors to consider in determining whether to set aside a plea of guilty include whether
the defendant has demonstrated a fair and just reason; whether the defendant has asserted

17
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his innocence; the length of time between the guilty plea and the motion to withdraw; and
whether the government will be prejudiced. Id. If tﬁé defendant fails to show a fair and
just reason to withdraw the plea, the district court does not need to address any additional
factors. Maxwell, 498 F.3d at 801. A guilty plea is a solemn act not to be set aside
lightly. Id.

Defendant seeks to withdraw his guilty plea for the second time, now explicitly

abandoning his previous ineffective assistance of counsel claims and instead, embracing

his o 2t the change-of-plea hearing. (Def.’s Mem. In Supp. Of Am.

Mot. to Withdraw Guilty Pleas [Doc. No. 60 at 2].) —

(Id.) Further, Defendant

maintains his innocence and argues that withdrawal of his guilty plea will not prejudice

the Government. (Id.) In opposition, the Government argues that Defendant competenﬂy
responded to' the Court’s questions at the change-of-plea hearing. (Id.) The Government
also argues that Defendant fabricated other bases—now explicitly abandoned and
waived—for withdrawing his plea, and that fifty minutes before the plea hearing,

Dot .« -6

Having consjdered the parties” arguments and the cvidence_; the Court ﬁﬁds that:
(1) 4
hearing on February 27, 2012; (2) despite Defendant’s assertions of innocence, a
Sﬁfﬁcient evidentiary basis exists for Defendant’s guﬂt; (3) the length of time between

Defendant’s guilty plea and his two motions to withdraw his guilty plea weighs against

18
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setting aside Defendant’s plea; and (4) the Government would not be prejudiced if |
required to try Defendant’s case. Overall, the factors support denying Defendant’s
motion.
A. Fair and Just Reason
Review of the plea hearing transcript shows that Defendant was not [ NN

I/ he pled guilty on February 27, 2012. First, the Court explicitly explored

Defendant” A

I - - Brog Tr. at 5.) The Court confirmed with Defendant that he had not

(Id) Defendant’s plea

counsel, Mr. Brever, agreed with Defendant’s assessment of his competence, as
Defendant “has exhibited very rational, logical thinking as part of this process here.” (Id.
at 6-7.) Second, after the Court carefully explained Defendant’s constitutional rights to
Defendant, he indicated that he understood these rights. (Id. at 8-10.) Defendant also
confirmed that he understood that if he pled guilty, he would not be able to withdraw his
plea. (Id. at 10.) Third, after the Government summarized the plea agreement at the
bearing, Defendant expressed his understanding of the terms. (Id. at 15-20.) Defendant
confirmed that he had read through the plea agreement with Mr. Brever and

independently, doing so “line by line and page by page.” (Id. at 23.) As Defendant

19
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answert,;d the Court’s questions appropriately and responsively, he was competent to
enter his guilty plea.

Testimony from the evidentiary hearing on May 13, 2013 also supports a finding
that Defendant was competent when he entered a guilty plea. Ms. Lennon, who drove
Defendant to and from the plea hearing, testified that on February 27, 2012, Defendant
knew why he was going to the courthouse-—specifically, to meet with his probation
officer and to be in court afterward. (Evidentiary Hr’g Tr. at 24.) Defendant was in
good-enough condition to exit the car, enter the courthouse, and conduct his business.
(Jd. at 23.) Ms. Lennon did not have concerns about De\fendanfs functioning. (Id.)
When Ms. Lennon arrived at the courthouse after the hearing, Defendant recognized hér,

walked over, and entered the car on his own. (Id. at 27.)

Indeed, Defendant was lucid in the days leading up to and following the plea

hearing. On February 24, 2012, one day after his first _Defendant spoke

with Ms. Parsons on the telephone for a bond interview. (Id. at 109-110.) Over the

course of their forty-five minute to an hour long conversation, |lEGcININzNGN@EEGEGEGEGEGEN

I (1d. 2t 111) On February 28, 2012, Defendant NG —————
I .- 102-105.) And o1 Merch 7

2012, when Ms. Parsons interviewed Defendant in person for his presentence report,

Defendant did not seem

(1d. at 113.)

20
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Defendant’s witnesses do not bolster his.assertions of mental impairment on
February 27, 2012. Ms. Lennon and Mr. Hardin could not confirm that Defendant
actually consumed the hydrocodone—aéetaminopheﬁ tablets on the morning of his plea
hearing. Ms. Lennon stopped helping Defendant take his medication on February 25,
2012, and she did not know if he continued afterward. (Id. at21.) Mr. Hardin reviewed
Defendant’s medical records, the prescription bottle, the instruction manual for the iCUP
urine drug test kit, and some scientific articles. (Id. at 61.) His opinion assumed that
Defendant took the medication at the prescribed levels through and including the day of
February 27, 2012, but Mr. Hardin did not know personally whether Defendant had
actually done so. (Id. at 86-87.) Without knowledge of this informagtion or Defendant’s
medical past or neutological condition, Mr. Hardin could only provide generic
background information about hydrocodone and the iCUP urine drug test. (Id. at 85, 61~
67, 70-77.)

Similarly, the Court finds Mr. Pierce’s testimony vague and unhelpful for showing
Defendant’s alleged mental impairment at the plea hearing. Mr. Pierce could not
remember any of hig calls with Defendant on the day of Defendant’s first eyelid surgery
and in the following days. ‘(I_c_i; at 45, 56.) Mr. Pierce assumed that on these calls, he was
giving Defendant “an update on stuff,” “following up on other stuff,” or checking on
Defendant’s condition. (Id. at 54-55.) Signiﬁcanﬂy, the telephone records of
Defendant’s calls with Mr. Pierce during this time period belie the notion that Defendant
was mentally impaired at the plea hearing. Telephone records show that Defendant and
M. Pierce communicated by telephone for twenty-six minutes after his surgery on

21









11/15/2813 14:43 3123533381 9122 PAGE 26/28

CASE 0:12-cr-00058-SRN  Document 75  Filed 05/28/13 Page 24 of 26

however, does not constitute a fair and just reason to withdraw a guilty plea if there isa

sufficient evidentiary basis at the time of the plea that supports a defendant’s guilt. See
United States v. Maxwell, 498 F.3d at 801-802.

A sufficient evidentiary basis for Defendant’s guilt exists here. At the plea
hearing, Defendant confirmed that he had read the plea agreement with Mr. Brever and
independently, “line by line and page by page.” (Plea Hr’g Tr. at 23.) Defendant
confirmed that he had read through the factual basis chion in the plea agreement, and
that all of the facts set forth were true and accurate. (I_cL at 24.) The Assistant United
States Attorney thoroughly questioned Defendant as to his understanding and acceptance
of the facts stipulated under the plea agreement, to which Defendant responded in the
affirmative. (Id. at 24-31.) Subsequently, Defendant confirmed with the Court that he
did not have anything to say at this point; that he was making his plea voluntarily and
because he was guilty; and that he did not have questions for the Court or his counsel
before entering the plea. (Id. at 31-32.) Defendant then pled guilty. (Id. at 32.)
Defendant’s claims of innocence carry little weight in light of his contrary testimony
under oath at the plea hearing. The Court therefore finds a sufficient evidentiary basis for
Defendant’s guilt.

C. Length of Time Between Defendant’s Guilt‘y Plea and Motions to Withdraw

The next factor to examine in determining whether to set aside a guilty plea is the

length of time between the guilty plea and the motion to withdraw. United States v.

Prior, 107 F.3d at 657. The plea hearing occurred on February 27, 2012. The

preliminary presentence report was disclosed to the parties on April 9, 2012, and a final

24
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copy was filed with the Court on April 19, 2012. (Decl. of Casey T. Rundquist, Ex. 2
[Doc. No. 61-2]). On December 14, 2012, Defendant moved for the first time to
withdraw his guilty plea, essentially alleging ineffective assistance of counsel. (Def.’s
Mot. to Withdraw Guilty Pleas [Doc. No. 33].) On April 19, 2013, more than a year after
the plea hearing, Defendant filed his amended motion to withdraw his guilty plea,
asserting grounds of (| sinstead of ineffective assistance of counsel.
(Def.’s Am. Mot. to Withdraw Guilty Pleas [Doc. No. 59].)

After the plea hearing, nearly ten months passed before Defendant initially moved
to withdraw his guilty plea, and nearly fourteen months passed before Defendant
amended his motion to withdraw his guilty plea. Defendant did not protest his innocence
from the beginning. The delay in filing both motions indicates that Defendant eventually

regretted his guilty plea. But the “plea of guilty is a solemn act not to be disregarded

because of belated misgivings about the wisdom of the sawe.” United States v. Woosley,
440 F.2d 1280, 1281 (8th Cir. 1971). Accordingly, the Court finds that this factor weighs
against setting aside Defendant’s guilty plea.
D. Prejudice to the Government

The last consideration is whether the Government suffers prejudice if the Court
allows Defendant to withdraw his guilty plea. The Court finds no such prejudice other
than requiring the Governroent to prepare for trial when Defendant previously waived his
jury trial rights. Accordingly, this factor weighs neither in favor of nor against

withdrawing Defendant’s guilty plea.

25



11/15/2813 14:43 3123533381 9122 PAGE 28/28

CASE 0:12-cr-D0058-SRN Document 75 Filed 05/28/13 Page 26 of 26

For a]l of these reasons, the Court finds that Defendant may not withdraw his
guilty plea and denies Defendant’s motion.
THEREFORE, IT IS HEREBY ORDERED THAT:

1. Defendant’s Amended Motion to Withdraw Guilty Pleas [Doc. No. 59] is
DENIED.

2. This fnatter is now scheduled for sentencing on June 25, 2013 at 2:30 p.m.
before Judge Susan Richard Nelson in Couriroom 7B, at the United States Courthouse,

316 North Robert Street, St. Paul, Minnesota,

Dated: May 28, 2013 §/Susan Richard Nelson
' SUSAN RICHARD NELSON
United States District Court Judge

26
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PROCE EDIN G.S
IN OPEN COURT

THE COURT: We are here this afternoon on the matter
of the United States of America versus Gary Albert Collyard.
This is criminal file number .12-58. I'm going to ask Counsel
and Mr. Collyvard to come up to the podium and have Counsel
note your appearances, please.

MR. MacLAUGHLIN: Your Honor, it's David MacLaughlin
and Benjanmin Langner appearing for the United States. Good
afternoon.

MR. MAUZY: Your Honor, William Mauzy and Casey
Rundauist, appearing for Defendant Gary Collyard who is
present, Your Honor.

THE COQURT: Good afternoon. And good afternoon,

Mx. Collyarxd. '

THE DEFENDANT: Good afternoon, Your Honor.

THE COURT: You may come right up there. Thank you.

We are here today, Mr. Collyard, for your
sentericing. And I want you to knhow that in preparation for

the sentencing, the Court has reviewed the Presentence

Investigation Report, the Amended Presentence Investigation

Report, the objections that were filed to that report. I had
a chance to go through Mr. Mauzy's objections that were filed
today. I've gone back and looked at relevant provisions of

the guidelines. I've read the position papers carefully of

Heather A. Schuetz, RMR, CRR, CCP
(651) 848-1223
Heather_Schuetz@mnd,uscourts.gov
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the Government and the defense.
There have been many letters written by victinms,:
which I have reviewed. There have been some letters written

on your behalf; I've reviewed all of those. I've talked to

_ Probation at length. And I've gone back, of course, to look

at the Bond Report and the plea agreement and the like. So,
I've taken a look also, of course, at the motions that were
filed and my previous order.

Mr . MacLaughlin, have you received a copy of the PSR
and the Addendum?

U.S. ATTORNEY: Yes, Your Honor, we have.

THE COURT: And the Amended PSR?

MR. MacLAUGHLIN: Yes, Your Honor. This morning,
actually.

THE COURT: Mr. Mauzy, have you received a copy of
all of those and had a chance to discuss them with your
client?

MR. MAUZY: Yes, Your Honor.

THE COURT: Now, there are some recent objections to
the PSR, I acknowledge, by the defense. Let me talk about the
calculation of the Guideline range and sort of get to the
heart of the matter right away, and that will incorxporate some
of the objections. And then, Mr. Mauzy, I recognize that you
have some additional objections. Don't let me forget to have

you have a chance to voice those, as well. But let's talk

Heather A. Schuetz, RMR, CRR, CCP
{(651) 848-~1223

Heather_Schuetz@mnd.uscourts.gov
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o SRR B . T YL S

about Guideline calculation.

In calculating the correct Guideline range, the
Court looked to the plea agreement and to the PSR and the
Amended PSR, and everyone is in agreement that the base
offense level for securities and bank fraud is six. The
parties further agree that for a loss of at least 2.5 million

but less than 7 million, the base offense level should be

 increased by 18 levels. 8Sg, everyone is in agreement on all

of that. Ndw, the parties agreed in the plea agreement that
there should be & two—level enhancement because there were 10
or more victims involved.

Now, of course, Probation has come forth and
indicated that there are more than 50 victims and, undér the
Guidelines, that would call for a four-level enhancement. I

understand from the Government that they are sticking, of

course, to their plea agreement. In the plea agreement -- and

ordinarily I would stick with the plea agreement, too, because
just because Probation comes forward with-that information
doesn't mean the Government intends to prove Ait.

But what makes this case different is that there is
a stipulation on restitution. And that means that the defense
agrees to those victims and thdoése numbers, and those victims
are greater than 50. So, I can't take the stipulation in a
vacuum. I have to look at what the stipulation means, and the

stipulation means that the defense agrees there's more than 50

Heather A. Schuetz, RMR, CRR, CCP
(651) 848-1223
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B W N

vic£ims. Now, that is one, of course, ¢f the objections that
the defense has to the PSR.

Do you wish to be heard about that, Mr. Mauzy?

MR. MAUZY: Your Honor, the'stipulétion in terms of
restitution was, in effect, a capitulation of the loss issue.
There was never aﬁ intent to breach the plea agreement in any
way. It was our belief that the stipulations contained in the
plea agreement would prevail on the sentencing calculation.

We viewed the restitution as an entizely separate}mattei.
There would be issues contesting the number of viétims. And.
we've objected to, in the Presentence Report, a finding that
there are more than 50 wvictims.

The standard in the restitution is a different
standard. The scope of the restitution hearing is a different
standaxd. There were reasons to concede the point of the loss
in the course of the restitution hearing and not contest the
restitution alleged amount. So, for those reasons, Your
Honor, I would ask that the Court honor the plea agreement\and
provide only an additional level of two rather than four.
Certainly there was never any intention to change the position
of the Defendant's pleading by —-

THE COURT: Well, I appreciate that. I appreciate
that you didn't intend to change your agreement with the
Government, but the Court has to analyze what the appropriate

Guideline range is, independent of the plea agreement. And

Heathex A. Schuetz, RMR, CRR, CCP
(651) 848-1223
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11/15/2813 14:49 3123533381 9122 PAGE

o o N

10

11
12
13
14
15
16
17

18

19
20

22
23
24

25

CASE 0:12-cr-00058-SRN  Document 97 Filed 08/18/13 Page 6 of 72

88/42

the restitution stipulation doesn't say, "We agree to X amount
of dollars."™ The restitution stipulation says, "We agree on
these amounts from these victims." Doesn't it, Mr. Mauzy?

MR. MAUZY: For purposes of restitution, that's

correct. But it certainly wasn't intended to be for purposes

of sentencing or Guideline calculations, Your Honor. That
wasn't ——

THE COURT: That's the part I can't distinguish. I
can't understand how it can be for one purpose and not
another. You're conceding that those amounts are true, are
you not?

MR. MAUZY: For purposes of restitution, that}s
correct, Your Honor. We did not contest that amount based
upon the Government's calculations.

THE CQURT: Mr. Maclaughlin, any thoughts about
thisg?

MR. MacLAUGHLIN: Your Honor, the Executive Branch
is bound by its contract, and we're obliged to stand by that.

It's our interest to stand by our plea agreements. I

certainly see the Court's logic, and I agreé that the Court,

as a separate branch of Government, is not bound by the plea
agreement, but we are.

THE COURT: Okay. The Court appreciates what the
Defendant's intention was here, too, and that was to stipulate

to an amount of restitution. But the stipulation, excuse me,

Heather A. Schuetz, RMR, CRR, CCP
(651) B48-1223
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calls for a certain amount of restitution per victim, and
everybody agrees that the number of victims is greater than
50. So, based oﬁ that uncontested record, the Court agrees
with Probation that a four-level enhancement should apply.
| Now £inally in the plea agreement, the parties agree

that an additional two-level enhancement is appropriate
because the Defendant derived more than $1 million in gross
receipts, and I think that's -- everyone's in agreement on
that. So, the plea agreement anticipated an offense level of
28, but given the change to the four-level eﬁhancement, the
correct offense level is 30. Now,kthe Government urges that
the offense level be 32. The Government argues that thefe
should be an additional two-point enhancement under
Section 3Cl.1 for obstruction of justice. And the Governﬁent
argues that there shoﬁld be no‘reduction for acceptance of
responsibility under Section 3El.1.

The defenselargues that the Government has not met
its burxden for an enhancement for obstruction of justice and

further arguments -- argues that the defense -- Defendant is

. deserving of a two-level reduction because —— recognizing the

Government wouldn't seek the additional level of acceptance of
responsibility. So¢, on those two points, that is obstruction
of justice and acceptance of responsibility, I'll hear
argument on that now, and we'll start with the defense.

MR. MAUZY: Your Honor, in terms of the obstruction,

Heathexr A. Schuetz, RMR, CRR, CCP
(651) 848-1223
Heather_ Schuetz@mnd.uscourts.gov,
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it's clear from the Guidelines and from the'casesvinterpreting
the Guidelines that a Defendant should not get a —— an
obstruction enhancement based on his denial of guilt. Also,
the noteg point out that it is not intended to punish a
Defendant for the exercise of a Constitutional right. Our
essential point is that there was no perjury here, and
secondly that any statement that was submitted was not a
material statement.

With respect to the SEC Affidavits, Your Honor, the
case law is clear that conclusions and opinions cannct be
congidered perijury. Perjury relates to factuél assertions.
The Court has.stated, "A statement must be with respect to a
fact or facts, and the statement must be such the t;uth or

falsity is susceptible of proof." In addition, a standard

‘jury instruction relating to perjury says, "If by any

'interpretation the statement may be true, then it does not

constitute perjury."”

When we additionally look at materiality, the
standard and the guidelines is if the evidence, fact, or
statement, if believed, would tend to influence or effect the
issve under determination. This was an SEC c¢ivil proceeding,
an Affidavit was submitted there. The Defendant did not
testify in this proceeding, he did not testify in the
withdrawal hearing, and did not otherwise testify. In a

gituation where a Defendant has not testified, it's rarely

Heather A. Schuetz, RMR, CRR, CCP
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found to be an obstruction enhancement when there is no
impeding of investigation. There are a number of cases where
the Defendant provides information to the FBI and it leads
them, as one court said, to a wild goose chase.

Certainly here there was nothing done in terms of

providing false information that led to a distraction of the

investigation into other areas. The standard that the Mashek
court, the Eighth Circuit said is, "The District Court must
review the evidence, make an independent finding by a
preponderance of the evidence Defendant gave false testimony
concexning material matter with the willful intent to provide
false testimony rather than as a result of confusion, mistake,
or faulty memory."

If we look at the actual statements in the

Affidavits submitted in the SEC proceeding, there are

There was —=-

THE COURT: Well, there were, but perhaps not
material. Am I right? He said there was M, and there
wasn't.

MR. MAUZY: Well, I —--

Heather A. Schuetz, RMR, CRR, CCP
{(651) 848-1223
Heather _Schuetz@mnd.uscourts.gov
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1 THE COURT: Right?
2 MR. MAUZY: His misinterpretation and perhaps
3 exaggeration. ‘
4 The other matter related to his statement that he
5 was a finder. The plea agreement refers to him as a "finder."
6 The Governmeht's first position on sentencing characterized
7 him as a "finder." At the time of his plea, he was introduced
8 as being a "finder." He, in fact, was a finder, so I think
8 there was nothing false concerning that. The statement
10 |} concerning his surgeries, whether he was coherent or not, sort
11 of from his perspective —- and again, this is a conclusory
12 statement, an opinion, and that type of statement or o?inion
13 : certainly cannot constitute a false statement or obstruction.
14 ' Statements that are relating to Counsel, whether he
15 was pressured or not, I think that's again a matter of
(16 opinion, a matter of perspective from a client's standpoint

17 and of an attorney's standpoint. We go through the Affidavit

18 one by one, there was certainly no material
19 misrepresentations, certainly no willful intent, and certainly
20 no basis for a conclusion that he committed perjury by

21 submitting an Affidavit in the SEC.

22 The -~ I reviewed the SEC file recently in terms of
23 materiality to see what actually happened in the SEC

24 procéeding. I do have one exhibit that I'd like to offer,

25 Your Honox, and that's Judge Ericksen's order. If I may offer

Heather A. Schuetz, RMR, CRR,. CCP
(651) 848-1223
Heather Schuetz@mnd.uscourts.gov
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1 1 that as Defendant's Exhibit 1.
THE COURT: Sure, sure.
(The Court is handed a document.)

MR. MAUZY: The Affidavit of Mr. Collyard that was

B W N

submitted was in opposition to a motion to amend the pleadings
te add claims, Judge Ericksen, in looking at Page 7, in
discussing the objections that were made by Mr. Collyard's

civil lawyer in the SEC proceeding said that "The Defendant's

w o g o

claim really was an assertion that the amended pleadings would
10 be futile." And the Court, at Page 7, said, "The Collyard

11 :Defendant's futility érguments rest on the assertion that

12 | Collyaxd has absolutely, clearly denied proposed new

13 allegations in the Amended Complaint and Affidavit filed in

14 opposition of the motion.”

15 The next line is the critical one, Your Honor:

16 "Howevex, éollyard's Affidavit is irrelevant to a futility
17 | ahalysis:" And she goes on to say, "Neither Collyard's

18 .| Affidavits nor Collyard Defendant's written responses in

19 opposition demonstrate the allegations would be frivolous or

20 legally insufficient.” So, that's a finding in effect by

21 Judge Ericksen that the Affidavit submitted was immaterial.

22 She calls it irrelevant. It had no ability to influence that
23 proceeding. She disregarded it and found it to be irrelevant.
24 So, the entire contents of the Affidavit was not material, it

25 didn't affect that proceeding whatsoever.

Heather A. Schuetz, RMR, CRR, CCP
(651) 848-1223
Heather_ Schuetz@mnd.uscourts.gov
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The other aspect, Your Honor, that the Government

has alleged as a basis for obstruction of justice is the plea

w N

- withdrawal process. And certainly the Federal Rules of

[N

Criminal Procedure permit a Defendant to file a motion to

n

withdraw his guilty plea. There is no automatic rule
sugéesting that if he files a motion to withdraw a guilty plea
that he's going to receivé obstruction of justice. The
procedure gives him that right. That's a right that he

followed.

o W0 @ ~J (o2}

One court that we citéd, the Endo court, said that

11 "In this situation, to apply perjury to withdrawal of a guilty

12 plea process, would effectively place any Defendant under the

13 sword of Damascus" --

14 - THE COURT REPORTER: I need you to slow down.

15 ‘ MR. MAUZY: All right. "Would effectively place any
16 Defendant under the sword of Damascus whenever he or she might
17 seek to assert a recognized procedural right to withdraw a

18 plea." So, the Defendant made a decision to file a motion to

19 ]| withdraw a guilty plea. All of the grounds asserted were

20 withdrawn with the exception of the competency ground. There
21 | was nothing about the Affidavit that remained as part of that
22 proceeding. There was an amended motion to withdraw the

23 guilty plea that was filed. The only grounds pursued were the
24 'competency grounds.

25 To assess an obstruction just for filing a motion to

Heather A. Schuetz, RMR, CRR, CCP
(651) 848-1223
Heather Schuetzmnd.uscourts.gov
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1 withdraw a guilty plea is not something I think the cases

interpreting the rules contemplated. The case cited, the

S

3 Alvarado case cited by the Govermnment, I really think is

4 completely different. There, the written false statements

5 were submitted to the Court as part of the proceeding. The

8 lawyer stood up and made an offer of proof on what the

7 testimony was golng toc be, what Defendant was going to testify

8 to, and on that basis I think the interpretation was that the

9 | lawyer was making judicilal admissions on the Defendant}s

10 téstimony. It was on that basis that there was an obstruction
11 enhancement .
12 There was not perjury committed hexe. The tactics
13 of defense counsel during the course of the motion to withdraw
14 the guilty plea cannot be assessed as obstruction of justice.
15 | There was nothing material about the submission of this

16 | Affidavit. Judge Ericksen Ffound it to be totally irrelevant

17 and didn't follow it, at least it didn't impede any

18 investigation whatsoever. I think any obstruction enhancement
19 was simply unwarded, Your Honor. I would ask the Court not

20 impose on an obstruction enhancement.

21 THE COURT: Thank you, Mr. Mauzy. Why don't we

22 allow the Government to respond, and I'll give you a chance to
23 be heard on acceptance of responsibility.

24 MR. MacLAUGHLIN: Thank you, Youx Hoﬁor. Good

25 afternoon.

Heather A. Schuetz, RMR, CRR, CCP
(651) 848-1223
Heather_ Schuetz@mnd.uscourts.gov
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14

THE COURT: Good afternoon.

MR. MacLAUGHLIN: Let me begin by simply saying that

‘Alvarado appears to us to be directly on point. In that case

where the behavior was much less egregious than here, the
judge didn't even have a hearing. The entire hearing that we
had in May was effectively a proffer through evidence and
argument of Mr. Collyard's position that, A, he's innocent
and, B, he didn't know what he was doing on the day of his
plea. 8o, I just want to know that Alvarado is == I don't
understand how it's not directly on point here, and the
behavior there was much less bad than the behavior here.

But let me make a commonsense»argument. So, I'm
looking at‘BCl.l. It's very clear, Your Honor, on the face @ﬁ
the Guideline itself that it applies where a Defendant
willfully obstructs or impedes, among other things, the
sentencing in the matter. So, it applies where you impair or
impede sentencing. When does it apply? What kind of
impairing and impeding does the obstruction enhancement apply
to?

We certainly agree, Your Honor, that just moving to
withdraw your plea is not enough to trigger the enhancement.
I agree with Mr. Mauzy on that point. But if the conduct
involves the enumerated conduct in the Application Notes, then
the issue begins to become clear, specifically if the conduct

involved committing ox attempting to commit or suborn perjury,

" Beather A. Schuetz, RMR, CRR, CCP

(651) 848~1223 ,
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1 ] ineluding in the course of a civil proceeding, if such perjury
2 ‘ pertains to conduct that forms the basis of the offense or
.3 : conviction or == and that's Application Note 4(B) ~~ or if the
4 f conduct involved provided materially false information to a

) Judge or Magistrate judge, the provision applies.

6 So, if you obstruct a sentencing by lying under oath
7 about a material matter, the obstruction enhancement applies.
8 8o, this morning I did an old~fashioned thing. I walked into
9 the law library at the U.S. Attorney's Office, which

10 unfortunately has only one book left in it, and that is

11 Webster's New International Dictionary, Second Edition,

12 Unabﬁidged. It's an old book, it's dog-eared, and it's yellow
13 with age. And it defines "obstruct" in the’following way: To
14 block, to place an obstacle in front of, to hinder from

15 passing, to retard. And synonyms given arexto interrupt,

16 block, choke, and delay. .

17 So, I read that definition, I wrote if down here on
18 that little sheet of paper, and I went and I printed out the
19 docket in this case.  And I noted that in docket number 17,

20 this Court issued a notice, a notice of sentencing. On July
21 the 24th of last year, this Court issued & notice that

22 Mr. Collyaxrd's sentencing was to be held on August 29th of

23 2012. Almost a year ago.

24 So, here we are, Your Honor. We're almost a year

25 later, and it appears to me that somehow this sentence has

Heather A. Schuetz, RMR, CRR, CCP
(651) 848-1223
Heather Schuetz@mnd.uscourts.gov
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1 ' been blocked, delayed, hindered, and Mr. Collyard is

2 responsible for that. He succeeded in impairing, retarding,
3 hindering, choking, and delaying his sentenciﬁg. Okay. How
4 ¢an he do that? He did it through the exact means described
5 in Application Note 4(B) and 4(F). I was thinking I might go
6 over some of these specific things, but I think the Court is

7 pretty tuned up.

8 | In the broad brush, Your Honor, what's the Defendant
9 been saying over the course of time, without interruption,
10 gince July of 20127 "I didn't do it." He's repeatedly said,

11 | "I didn't do it. I didn't defraud any Bixby investors. And

12 } those balance sheets I submitted to those banks to get loans,
13 as far as I knew they were true." N
14 He's been saying until recently, "Brever made me

15 plead. I kept telling him I was innocent, but Brever

16 threatened to withdraw if I didn't plead guilty." Aand finally
17 he's been saying, "I didn't know what I was doing when I

18 pleaded guilty." Now, I read the defense pleadings and I have
19 to say that I think Mr. Mauzy and Mr. Rundquist are talented
20 at parsing legalities. But respectfully, in the big picture
21 here, it;s pretty obvious that Mr. Collyard has been saying,
22 "I didn't do it. Brever made me plead. And I didn't know

23 what I was doing on the day I was pleading guilty." These are
24 not shades of legal distinction, these are not subtleties,

25 these are not things that are just interpretation. These are

Heather A. Schuetz, RMR, CRR, CCP
(651) 848-1223
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1171572013 14:49 3123533381 9122 . PAGE  19/42

CASE 0:12-cr-00058-SRN  Document 87 Filed 08/18/1.3 Page 17 of 72 17
1 major, broad stroke assertions that Mr. Collyard has made over
2 and over and over again.
3 Let me Jjust talk a little bit about Defense
4 Exhibit 1, which we certainly don't have any objections to the
5 Court receiving. I wéuld note it's Magistrate Mayeron's work,
6 not Judge Ericksen. But I don't have a problem with the idea
7 that telling these lieé in the course of the civil proceeding
| 8 wasn't material. I'm prepared to agree with that.
‘9 I am not, however, prepared to agree that they

10 weren't material when they were submitted to this Court by
11 | Mr. Hawkins when he submitte& his motion to Qithdraw fox the
12 Lirst time. They were appended to his motion, and they wexe
13 | gquoted at length, with Mr. Collyard's approval, in docket

14 nuwber 33. In this pleading and‘in the Affidavits attached to
15 | it, he sayé that Brever made him plead; Brever told him that
16 the SEC action would be resolved if he pled guilty, and that
17 the SEC couldn't touch him anymore. Let's:just think about

18 that fox a second.

19 This guy graduated sixth in his ﬁigh school class.
20 Paragraph 53 of the Presentence Repoxt says that Mr. Collyard
21 graduated sixth out of 264 students at Hill Muxray High

22 Schoel. He is not the wvillage idiot, and Tom Brever is a very
23 competent lawyer. How plausible is it that Mr. Collyard

24 thought that by pleading guilty here he could somehow put off

25 the SEC? Hawkins, in his pleadings, says that, "He was

Heather A. Schuetz, RMR, CRR, CCP
(651) 848-1223
Heather_Schuetz@mnd.uscourts.gov
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1 | explicitly advised by Mr. Brever that pleading guilty would

2 put an end to the SEC action." That is an insulting thing to
3 | submit to this Coﬁrt. Why Mr. Collyard would think anybody

4 would believe that is beyond my comprehension.

5 And all of these things that heysays inlhis

6 Affidavits about his jjjjare relevant here and they're
7 material here because he used them to try to get out of his

8 | plea. He says in an Affidavit filed with this Court that

10
11.
>12
13

14

15
16 . That is just an enormous lie, and it is material -

i7 because he used these assertions to try to get out of his

18 plea. They were the tool by which he sought to and, in fact,
19 did Aimpair his sentencing. I kz;ow the Court is very aware of
20 all the rest of the false statements. I don't intend to

21 belabor them anymore., The Coui:t has seen them many times, but
22 the conduct here is outrageous. It is just outrageous. So,
23 Alvarado stands for the proposition that this Court would be

24 very, very well within its discretion to assess the two

25 points, and that the Eighth Circuit would be obliged to affirm
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1 that.
.2 Let me talk about the equities, why the Court should
3 assess it; because if the Court doesn't, that's a £final
4 decision. What are the equities here? Are they —— did
5 Mr. Collyaxd's decision to tell these lies, was it
6 inconsequential, venial, and immaterial? Ox was it
7 consequential and material? It was very material.
8 First of all, it did achieve almost a one-year delay
9 in his sentencing, as I've already noted. I would also note,
10 | Your Honor, that it wasted the resources of this Court,

11 Mr. Brever, Katherian Roe's office. This Court has held six

12 hearings; not the one sentence. This is the seventh hearing
13 since Mr. Collyard started claiming he was innocent. This

14 Court has issued several memorandum opinions.

15 : How many hours did your clerks have to spend going
16 over all of Mr. Brever's matefials to determine whether or not

17 they should be disclosed to the Government? I know that

18 courts are very loft to punish Defendants for sucking up theiz
19 own resources, but I'm pointing out that did ﬁappen here.

20 M. Brever, his reputation in public filings, Mr. Collyard

21 pileated him, said he was an incompetent lawyer, gave him bad
22 advice, made him plead guilty.

23 It's outrageous, it's terrible conduct, anq

24 Mr. Brever had to go hire Chris Madel. I am thinking the

25 Court can take judicial notice that Mr. Madel and Robins
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1 ] Raplan doesn't come cheap. I can tell you we've spent a lot

2 ] of time litigating over this matter. I know that the Court

3 knows that. I don't know how much the Federal Defendex's

4 Office had to pay Mr. Hawkins for his brief stint, but that's
5 | public money all because Mr. Collyard lied and for no other

6 reason. There wasn't a kernel of truth in anyﬁhing he

7 submitted to this Court to.try to get out of his plea.

8 Nothing.

9 " 8o, the guestion, I guess, before the Court is:

10 Should a Defendant be allowed to get away with lying like this

11 without an enhancement for obstruction? Again, "I didn't do
12 ] it. Brever made me plead. I didn't know what I was doing."
13 fhese are huge, broad-brush, material misrepresentations made
14 over‘and over again. And some of them aren't even withdrawn
15 as we stand here. As a matter of law, as a matter of fact, as

16 a matter of fairness, as a matter of policy, as a matter of

17 equity, this Court should apply the two-point enhancement for

18 obstruction.

18 : THE COURT: Thank you.

20 MR, MAUZY: If I ——

21 THE COURT: Mr. Mauzy, would you like to respond

22 | briefly?

23 MR. MAUZY: Your Honor, the c¢laims relating to
~ 24 | ineffective assistance of counsel, I repeat, were abandoned
25 and waived when I became involved in this matter. We did not
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1 proceed by way of Affidavit. We proceeded by way of testimony
2 at a hearing. We called three witnesses. |

3 We had a witness who had previously given us a

4 statement that if she had been consistent with what she told

5 | us before the hearing and before the Government contacted her,
6 would have provided a, I think, clear factual predicate that
7 Mr. Collyard was not competent at the time he entered his

8 plea. And that, combined with the expert testimony, we think
9 would have presented a compelling case that he was not

i0 competent to proceed. Her testimony changed dramatically when
11 she hired a lawyer. That lawyer prevented us from talking to
12' her further, although providing full access tc the Government.
13 : So, tactical decisions were made by the defense

14 : during the course of this. The claims against Mr. Brever

15 § were, in fact, abandoned. And all of those claims were

16 waived; nothing was rxelied upon. The Defendant did seek to
17 withdraw his guilty plea. That certainly caused a delay, but

18 I don't think that's what the obstruction of justice has in

19 mind.
20 The Court cases that I've cited about willful
21 | falsehoods, there were no willful falsehoods, there was no

22 materiality here relating to anything that was submitted, and
23 certainly nothing that was submitted to this Court after T

24 started the representation of Mr. Collyard.

25 THE COURT: Thank you, Mr. Mauzy. Let me rule on
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(651) 848-1223
Heather Schuetz@mnd.uscourts.gov



11/15/2813 14:49 ‘ 3123533381 9122 PAGE 24/42

CASE G:lZ-cI'-OOOSé—SRN Document 97 Filed 08/18/13 Page 22 of 72 22

1 this piece, and then we'll move on to acceptance of

2 responsibility. This is a tough call. The Court has a lot of

93]

sympathy with the arguments of the Government. The Court was
there every step of the'way and knows exactly what happened

here, and the Court does appreciate that Mr. Mauzy came into

o W s

this scene late in the game.
However, a two-level enhancement for obstruction of

justice, first of all, that's the Government's burden of proof

w oW

and ordinarily that requires some sort of active obstruction
10 } by the Defendant. And the Court does acknowledge that the

11 Defendant did not testify at the evidentiary hearing and does

12 also acknowledge that some of the statements made in the

13 Affidavits to the SEC were —— in the SEC matter were

14 inaccurate and incorreét, but legally inaccurate and

15 conclusory.

16 ‘ And to the extent there were factual statements, I

17 think probably the fair and perhaps more generous way of

- 18 looking at them is that they were exaggerations. There isn't
19 a kind of straightforward lie that was told here. Although
20 | after é vear of this, and after that evidentiary hearing, the
21 | Court certainly found no credibility to Mr. Collyard's

22 | position. But in light of the precedent and in light of the
23 burden and in light of the guidance by the Guidelines, the

24 Court is going to decline to give an extra two-point

25 enhancement for obstruction.
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1 But I will hear f£rom you now on acceptance of

2 responsibility.

3 MR. MAUZY: Judge, we, of course, concede that the

4 Governmeént is not going to make a motion for a third point.

5 We have simﬁly fequested the two peints.

6 ' The reascon f£for the Defendant clearly demonstrating

7 acceptance of responsibility for the defense relate to the

8 | fact that he pled guilty; the fact that the withdrawal motion

9 was an assertion of a Constitutional right and based solely on
.10 his _at the time of the plea. Based the -- the

11 acceptance should be based on the acceptance letter that was
12 submitted to the Probation Office; to his cooperative conduct
13 with the Probation Office; to the fact that he did meet with
14 several proffer sessions; that he discontinued his involvement
15 with Bixby; that he's been law abiding since he discontinued
16 his involvement with Bixby, over a period of several years.

17 So, by that conduct, Judge, he has accepted
18 responsibility. The Court has denied his motion to withdraw
19 the guilty plea, but a mere filing of a motion to withdraw a
20 guilty plea does not deprive him, by itself, of the acceptance
21 of responsibility points. And I would ask the Court to award
22 two acceptance of responsibility points.
23 THE COURT; Mr. Maclaughlin? '
24 MR. MacLAUGHLIN: In July of 2012, this Court set
25 the matter on for sentencing. In August of 2012, as soon as
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1 the Court did that, Mr. Cellyard began denying his guilt. He
2 has said nothing since then but, "I didn't do it. I didn't do
3 the bank fraud piece. AaAnd I didn't do the Bixby piece. I

4 | didn't do it. I didn't mislead anybody. I didn't defraud

5 anybody." |

6 And he hasn't backed off that. Even‘after Mr. Mauzy
7 and Mr. Rundguist came on board, part of the motion to

B withdraw was that he claimed he was innocent. He's not just

9 simply incompetent; he's persisted in the claim that he didn't
10 do this.- |

11 And I would note, Your Honor, even in the pleadings
12 that were just filed by Mr. Mauzy and Mr. Rundgquist in which
13 ;.they say, "My guy didn't commit perjury,” there’'s one thing
14 | that isn't said in that pleading which is: "You know what,
15 % Mx. Collyard admits his guilt, got.scared. He's a 62—,
16 | 63-year-old man and he was scared to death. And so he tried
17 | to get out of his plea, and it was a bad tactic. It was a bad
18 : strategy. He apologizes for it."He has not retracted his

19 denial of guilt. Right now he denies his guilt.

20 | We oppose any two-point reduction.
21 THE COURT: The record should reflect that
22 | originally the PSR stated that in their -~ in the Probation's

23 ; view, Mr. Collyaxrd should be awarded acceptance of

24 | responsibility. As everybody knows, Probation has amended the

25 PSR and has stated, just as the Government has just stated,
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1 that over the past year, based on that conduct, Probation
believes that the Couxrt should not grant a deduction for
acceptance of responsibility.‘

Now, if you look at the Guidelines on acceptance,

Ul o W N

excuse me, what you note is that it's the Defendant's burden
and that it should only be awarded if the Defendant clearly
demonstrates acceptance of responsibility. As I sit here

today, I have no idea whether Mr. Collyard accepts

w3 3

9 | responsibility. No idea. 80, not only do I clearly see that
10 he does, based on everything he's filed to date, I believe he
11 | does not. I believe his position today remains as it was

12 during the withdrawal motion hearing, that is that he's

13 innocent, that he misunderstood the law, that Mr. Brever

©o14’ misunderstood the facts, that he was coerced into pleading.
15 And when he stood up here in front of me at the plea
16 hearing, despite an extensive collogquy where I asked him any
17 number of times whether he understood what I was saying and he

i8 understood what he was doing and that he understood that he
19 was giving up his rights and he could persist in his not

20 guilty plea, he told me he clearly undexrstood, that he wasn't
21 under the influence of any medication, that he was able to

22 think clearly, and that he did accept responsibility at that
23 time. Since then, he has stated the opposite. There is no
24 judge on earth here who could find that this man has accepted

25 responsibility. I don't know when he gets up for his
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1 allocution what he'll say but that I'm wrong, and he didn't do
2 this. So, clearly this is a case where the Defendant is not

3 1 entitled to a deduction for acceptance of responsibility.

4 So, I think the next step here should be to look at
5 the rest of Mr. Mauzy's objections. I think we've covered

6 victims and acceptance of responsibility. I think the only

7 | remaining objection, Mr. Mauzy, is whether his criminal

‘history category overrepresents the seriousness of his crimes.

9 , Do you wish to be heard on that?
10 | : “MR. MAUZY: Your Honor, I made that a ground for a
11 downward variance, so I would argue that as part of the

12 downward variance. |

13 mﬁ COURT: Okay. All right. Okay . |

14 The Courxt therefore determines that the Guidelines

15 apply as follows: A total offense ievel of 30, criminal

16 | history category of two, which leads to an advisory

17 | imprisonment range of 108 to 135 months. The Court recognizes
18 : that there's a statutory max of 120 months. A.supérvised

19 | release range of one to three years; a fine range of 15,000 to
20 | $8,464,020; and a special assessment of $200.

21'5 : Apart from the objections that you've made for the
22 ; record, Counsel, does either the Government or the defense

23 ; have any objection to the calculation of that Guideline range?

24 § MR. MacLAUGHLIN: Your Honor, I think the numbers
25 | add up to 32.
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i THE COURT: Well, if I gave obstruction, it would.
2 let's walk through it to make sure the record is clear.

3 MR. MacLAUGHLIN: Okay, because the f£four-point

4 : enhancement puts it up to 32, even without obstruction.

5 THE COURT: All right. Let's see if I'm wrong.

6 | okay. We start with six, we add 18; that's 24. Twenty~-eight
7 for the four-point enhancement. And two for the Defendant

8 deriving more than $1 million. That's 30,

9 MR. MacLAUGHLIN: Maybe I'm wrong, because we had

10 ] added it up to 32. And the Court subtracted two but added

11 : two, so I guess I'm ~~ that was ==

12 THE COURT: ‘All right. I just want to make sure

13 | we're all on the same page for this. Let's start at the

14 | beginning. Offense level of six. Loss amounts add 18, so

15 that's 24. The Court has ruled fourélevel enhancement for

16 victims; that's 28. Two levels because the Defendant derived
17 more than $1 million; that's 30. No reduction for acceptance.
18 MR. MacLAUGHLIN: Maybe there's a reason why I

19 became a lawyer instead of a scientist. I think that adds up

20 to 30. We must have misadded in our papers, so I'm sorry,
21 Your Honor.
22 THE COURT: All right. Are we all on the same page

23 on that, then?
24 MR. MacLAUGHLIN: Yes. Thank you.

25 THE COURT: All right. Very good. All right.
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Mr. Mauzy, I understand that you wish to mové'for a
f downward variance. Do you wish to be heard at this time?

MR. MAUZY: Judge, we move for a downward variance.
We are asserting four grounds for the downward varliance. One
is the disparity between the financial gain of the Defendant

and the amount of the loss attributable to him. A second

ST NE SR SO FURNEN (S S

ground is a post—offense rehabilitation; Mr. Collyaxd's

I law-abiding conduct since he disengaged from Bixby. The third

9 ground is that the criminal history overstates the seriousness
10 of his prior offenses. And the fourth ground is to avoid
11 unwarranted sentencing disparities because he's significantly

12 | less culpable than other Defendants in this case.

13 Looking first, Judge, at the disparity between the
14 gain here. Whether the calculation is that he was a finder at
15 10 percent or at 12 percent and if the loss amount is three or

16 . a four, that 10 percent or that 12 percent was split with his
17 | partner. The amount of his gaih is eithex 150,000 oxr 250,000;
18 that to be contrasted with -a $3 million stipulated loss or the
19 $4 million restitution amount, obviously, that's a huge

20 | disparity between his gain and the loss.

21 : - The Sentencing Guidelines have always looked at loss
22 as a proxy for the culpability of the Defendant, but cases

23 interpreting the loss ‘amount when there is such a disparity
24 between the Defendant's gain and the loss, to say that it's an

25 inaccurate proxy when you have a situation where there is a
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1 i disparity between gain and loss. Here, he cextainly received
2 a gain, but he's not being sentenced on the basis of the gain;
3 | he's beiﬁg sentenced on the basis of the loss to the victims

4 here. |

5 And because of that vast disparity, we believe that
6 there should be a downward variance, viewed by the Court

7 looking more at what his gain is. Obviously, there's a bank

8 fraud combined with the amount of money that he received in

9 introducing investors to the Bixby folks. That amount is
10 substantially less than the loss amount and certainly would be

11 under the $2.5 million figure and would put him down one level
12 on the base offense level if the Court were to, more

13 appropriately, focus on gain as opposed to the loss to the

14 victims.

i5 In terms of post~offense rehabilitation, the Gall

16 and Peppef caées have focused on, "What has the Defendant done
17 since the time of the offense?" The offense coﬁduct here was,

18 by and large, in 2006 and 2007. He stopped getting

1e compensated by Bixby at the end of 2007. He has had a lengthy
20 period of time where he has been a law abiding citizen. Since
21" he disconnected with Bixby, has not engaged in any criminal

22 conduct whatsocever. The Court should consider what he's been
23 like over that extended period of tine.

24 He, in effect, has been on probation siﬁce he

25 disengaged with Bixby, and he's performed on probation. He
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1 has remained law abiding at all timés, and just as the Gall
‘2 and Pepper Defendants, the courts viewed their conduct after
3 the offense. This Court should look at Mr. Collyard's -
4 law-abiding conduct since disengaging with the Bixby
> 'Defendants.
6 .The third ground, Your Honor, is the criminal
7 history. His only prior offense was a misdemeanor federal
8 | offense. That prior conviction was in 1998; the offense
9 conduct was in 1995. Obviously, a lengthy period of time
10 between that misdemeanor offense. - He was sentenced not to a
11 jaii sentence but-.-to two years probation. Had he been
12 sentenced to one, vear's probation, that would not héve counted
13 as a criminal history point; it would have been excluded.
14 Had it been more than ten years between the period
15 of time of the present offense and the date of that
16 conviction, it would have been excluded. Here, it was eight
17 or nine or more here, but close to ten years, in any event.
18 So, to punish him and give him one point for a prior
i9 misdemeanor, a very small amount of tax loss, it would have
20 been in the extreme bottom end of any tax loss table that
2l existed at the time. Now, it was not a serious offense, it
22 was completely dissimilar to the offenses here, so to give him
23 a point for that really overstates the seriousness of his
24 prior criminal history.
25 The second matter that we pointéed out, Judge, is the
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1 | fact that the State Court point that he's getting is from a

2 guilty plea that he entered that was contemporaneous with the
3 } guilty plea that he entered in Federal Court. To assess a
4 | point for that is unfair for several reasons. One, it's

5 { unadjudicated. I know the Guidelines contemplate that. But
6 he hasn't been sentenced under Minnesota law, he hasn't been
7 | convicted. The Guidélines will allow the Court to look at

8 % that, but it's a sitvation where if that matter had not

9 | resulted in a guilty plea while this case was pending, then

10 | there would not be that additional second point assessed him

11 | in this present proceeding.

12 | It's an unadijudicated mattexr. It's not a ~- in
13 | terms of criminal history, it's not a prior conviction at all.
14 | It's not even a conviction as yet, and it's contemporaneous

15 conduct that's dissimilar from the offenses that are at issue
16 | here. aAnd I think it's even compounded that if this had been

17 | a federal tax case, that matter would have grouped with the

18 | fraud allegations. He would not have received an additional
19 | criminal history point, and there would not have been any
20 ; additional Sentencing Guidelines calculations. The offenses

21 z would have grouped.

22 | S0, to assess two ddditional points for him in

23 moving from a criminal history category one to a criminal

24 ; history category two is essentially unfair, and it really does

25 ] overstate the seriousness of his criminal history. His
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criminal history is a misdemeanor offense conduct from 199%5.
very long time agoe. And to move him ovexr in a significant wav
from criminal history one to criminal history two on the baszi:
of an unadjudicated State Court case that's contemporanecus
with this case and an ancient prior misdemeanor that's not
very terribly serious in nature really does overstate it.

Even in the original Sentencing Guidelines thers was
a grounds for a departure, a downward departure, if the
criminal history overstated the seriocusness of his criminal
history. And here, to give him two points rxreally does
overstate it when the only prior conviction that he had
appearing before a guilty plea was for'an offense that
occurred in 1895, a very lengthy time ago. And during - 0.
we think that is another grounds for a variance based upon the
fact that it's an old convictioﬁ; it was a misdemeanor
conviction, there's a lengthy time, the fact that the
Sentencing Guidelines have always offered a departure‘for
someone in that category.

You know,'in fact, one of the examples that is
utilized in'the Sentencing Guidelines talks about an
appropriate guideline if someone has a -- two misdemeanor
coﬁvictioné that are approaching the ten-year cut off. Here,
the Defendant has one misdemeanor conviction approaching the
ten-year cut off. So by the very examples on the criminal

history reference and the Guidelines, there is a basis for the
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1 departure --
2 THE COURT: But I have to interrupt you. He's pled
3 guilty to this tax evasion charge in State Court that he's
4 about to get sentenced on, so it's a conviction, is it not?
5 : MR. MAUZY: He hasn't appeared for sentencing so --
6 é THE COURT: No, but he's pled guilty. |
7 : MR. MAUZY: He has pled —-- for purposes of the
8 ' sentencing guidelines, there's a clear reference to a plea of
9 guilty. But in Minnesota State Court, until you're sentenced,
10 you're not convicted. They don't view that as a conviction.
11 A That's our interpretation -—-
12 THE COURT: Okay.
13 MR. MAUZY: -~ and my understanding.
14 So, it's the Application Note 3 on downward
15 departure, Your Hcnor, it says, "Downward departure from
16 | Defendant's criminal history category may be warranted if, for
17 example, a Defendant had two minor misdemeanor convictions
18 . close to ten yvears prior to the incident offense and no other
19 evidence of criminal behavior in the intervening period."
20 Here, he had one misdemeanor and, in the intervening time
21 between that misdemeanor and the present offense, no criminal
22 behavior. So, even under the terms of the Guidelines for
23 | downward departure, I think the same basis for a downward
24 | variance. His criminal history score, to put him in two based
25 | upon the State Court guilty plea and a prior misdemeanor
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really overstates the seriousness of his criminal history and
provides a basis for a downward variance.

We have also pointed out in our position paper there
that our beliefs that Defendant's culpability is substantially
less than the Codefendants. Mr. Desender has been sentenced;
Mzt. Walker'awaits trial; Melanie Bonine, as I Qnderstand it,
has pled guilty to a tax fraud case. Mr. Collyard's<roie at
Bixby was significantly less than Desender's role, and

Mr. Collyaxd was a finder. He sent people to Desender and to

o W M 9 W, o W

=

Walker. They're the ones who met with the investors. The

11 investors made a decision whether or not to invest based upon
12 their meetings with Walker and Desendex.

13 Desender's compensation from the Presenﬁenoe Report
14 looks like his finder's fee was something approaching

15 2.4 million. And the loss amount attributed to him to be

16 | $40 million, although his Presentence Report confines it to
17 the same level as the Defendant. He is much more involved in
18 this, Your Honor, than Mr. Collyard was. In addition, you

19 know, he violated the terms of his conditional release. He
20 was aséessed at being an average participant, but he was a far
21 greater partidipant, certainly, than Mr. Collyard was.

22 Mr. Collyard's role was to send people to Desender and Walker.
23 They were the insiders, they were the people who had overall
24 control of this, not Mr. Collyard.

25 Mr. Collyard's partner, Ron Musich, has not been
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1 1 prosecuted. He's the person that he shared the finder's fees
2 ‘with. So, we view Desendex's conduct -- attributed to him of
3 40 million, 1800 investors, 2.4 million in finder's fee —- és
4 far ﬁore significant to —-— than Mr. Collyard's. To avoid
5 unwarranted sentencing disparities, Mr. Collyard's sentence
<] should. be far less than Mr. Desender's sentence of 97 months.
7 It should be far less than that.
8 The courts also look af avoiding unwanted sentencing
9 | disparities to look at the criminal history of the
10 Codefendants. What was Mr. Desender's criminal history? His
11 | criminal history consisted of five felonies —-- theft by

12 swindle over $35,000 in 1993; theft by swindle over $2,500 in
13 1993; concealing criminal proceeds, a felony, in 1995;

12 computer theft, a felony, in 1995; federal bank fraud in

15 ] 1298 —- versus Mr. Collyard's priocr criminal history: A

16 | misdemeanor convicticn in -~ for an offense that tock place in
17 | 1995 and was punished in 1998. |

18 So, when you look at the disparity between the level

19 of culpability of Mr. Desender and the criminal history, this

' 20 | Court needs to avoid unwarranted sentencing disparities
21 between ftwo Defendaﬁts. Desender is far more involved, has a
22 far worse five-felony criminal history than the Defendant's
23 one sole misdemeanor conviction that he had 'prior to the
24 | offenses here.

25 Judge, I've —-— we have submitted a number of
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1 letters. I know that Brever, in his request to the Court in

3o

terms of his position on sentencing, haq suggested community
service, that the Defendant had the opportunity to provide
training in an entrepreneurial role for troubled teens. And
we certainly, obviously, would join in that recommendation.

We have submitted letters to the Court that give a little fair

assessment to the Court of the characteristics of the

.o ~J (&) &) S W

Defendant. I know that the conduct in court in part by
9 Mr. Collyard might be seen by the Court as vexatious or

10 troublesome, but I request that the Court sentence him for the

11 | criminal behavior and not for anything else.

12 ‘ If the Court reviews the letters that were received,
13 certainly they attest to his character, as he has been a law
14 abiding citizen since disengaging with Bixby. He has been a
15 | law abiding citizen. The report from the Probation Office

186 attests that he has perfectly complied with all of the

17 conditions of rélease, has not engaged in any criminal

18 behavior whatsoever.

19 For all those reasons, Judge, we would ask for a
20 downward variance. We have requested a 48-month sentence

21 would be appropriate to avoid the unwarranted sentencing

22 | disparities, to account for the overstatement of his criminal

23 | history, to fairly attribute the gain rather than the large
24 1 loss amount to him. For all of the reasons we;ve submitted in

25 the position papers and the argument, we'd ask for a downward
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1 variance, Your Honor.

2 THE COURT: Thank you, Mr. Mauzy.

3 MR. MAUZY: I do have —— I -- and this happens on

4 | occasion. I did receive one additional letter --

5 THE COURT: That's fine.

6 MR. MAUZY: =~- this morning, if I may submit that to

7 the Court. '

8 {(The Court is handed a document.)'

9 THE COURT: Mr. Collyard, before I impose sentence,

10 | is there anything, sir, you would like to say to the Court on

11 your own behalf?

12 THE DEFENDANT: Thank you, Your Honor.
S 13 |- THE COURT: Why don't you speak right into the mic
14 8o we can hear you.
15 | THE DEFENDANT: Thank you, Your Honor. T étand here
16 today, and our God knows what's in my heart.
17 THE COURT: Is that all you wish to say?
18 THE DEFENDANT: Yes, Your Honor.
19 THE COURT: Thank you.
20 Mr. MacLaughlin.
21 ' MR. MacLAUGHLIN: . Thank you, Your Honor. Let me
22 begin with the criminal history and the imposition of the one

23 point for the State Court offense. It's correctly assessed.
24 Guidelines section 4Al.l(c) says add one point for each prior

25 sentence which.isn't 60 days or more. You do have to wait Ffor
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1 ] sentence to be imposed to assess a two~ or a three-point

enhancement, but Guideline section 4Al.2(a)(4) says that,

W N

"Where a Defendant has been convicted of an offense, but not
vet sentenced, such conviction shall be counted as if it
constituted a prior sentence under 4Al.1(c¢) if a sentence
resulting fxom that conviction otherwise would be countable";

and, "Convicted of an offense for purposes of this provision,

fos] ) L5} [6:] s

means that the guilt of the Defendant was established by,"
9 among other things, "guilty plea."
10 So, it's correctly assessed by Ms. Parsons at one

11 point. And I would fespectfully suggest, Your Honor, that

12 i‘this ¢riminal history score of two and criminalthistéry

13 ‘ category of t&o is very appropriate for this Defendant. He's
14 | been convicted of two prior crimes of dishonesty. This

15 ; clearly is a crime of dishonesty. It's not a driving offense
lé6 | oxr some kind of unrelated criminal conduct. To treat him as
17 | though he were in criminal history category one, it seems to.
18 me, Your Honor, would ignore not only his convictions but also
19 the consistent course of conduct that the Court has noted |

20 | Mx. Collyard has engaged in of late —-- _
21 THE COURT: So Mr. MacLaughlin, are you saying that
22 if he had been sentenced'on the State‘COurt matter to which
V23 hg's pled.guilty, he might be assessed more points?

24 - MR. MacLAUGHLIN: Yes. If he got a sentence of more

25 than 60 days but less than a year and a month, that's a
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1 | two-pointer. BAnd it would be a three-pointer if it was more
2 41 than a year and a month.
3 THE COQURT: And that would change his criminal
4 | history score? |
5 MR. MacLAUGHLIN: ?es. It would increase it, but
6 | that hasn't occurred vet.
7 THE COURT: I see.
8 MR. MacLAUGHLIN: So he does get a benefit; he's
’ 9 sort of capped out at one point pursuwant to the provisions
10 that I cited. ‘So, Ms. Pafsons is correct.
11 THE COURT: Okay.
2 MR. MacLAUGHLIN: Let me talk a little bit about our

13 view that Mr. Collyard should receive a sentence of 120
14 -months, the statutory maximum. I'm going to start out by
15 agreeing that Mr. Collyard, with respect to just the Bixby

16 piece, is less culpable than Mr. Desender. I agree with that.

17- | Mr. Desender was at Bixby, he was there for a longer period of
18 time. But to focus myopically on that piece I think ignores

- 19 1 the criminality here in some‘very important ways.

, 20 First of all, Mr. Collyard was independently engaged
21 in a seven-figure bank fraud scheme at the same time he was
22 stealing money or enabling Bixby to steal money from victims.

23 | And he was committing, at the state level, this felony-level
24 evasion of state taxes. So, he was out there committing three

25 felonies, ongoing felonies, at the same time. I think it is
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i extremely material and relevant under the 3553(a), the
sentencing statute, that Mr. Desender accepted his

responsibility and didn't lie to the Court in order to try to

i W N

get out of his plea. I understand that his conduct was not
exemplary while he was out, but he didn't come into this Court
and lie.

But mainly, let me talk about Mr. Collyaxrd's history
and characteristics, because I think they militate fairly

strongly in favor of as protective of a sentence as this Court

S W ®m gy

can get for the public. I think the totality of the record
11 | before the Court, including the materials in the Presentence
12 Report, indicate that Mr. Collyard really is a lifelong

13 fraudster. This is not a c¢car dealer, the owner of a car

14 dealership who'got backed into a corner and decided to kite
15 | some checks. This is not somebody who, you know, out of
16 desperation, out of situational desperation, committed an

17 offense.

18 It's his way. It's what he does. I think the Court
19 is aware, for example, that Mr. Collyard goes around telling
20 people, I think women particularly, that he's a lawyer, some
21 kind of real estate magnate. There are a number of women out
22 | there -- and I think the Court has received ietters from some

23 of them ~-~ that say that, "Mr. Collyard sort of seduced me

24 with his claims to being a real professional and having great

25 acumen. He gained my trust, and then he stole my money." And
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1 there are guite a few women out there who I think are saying

2 that. The Court, I think, has some of that correspondence.

3 S¢, it appears he's really a serial fraudster. Look
4 at his vocational history. His father, according to the

5 |1 Presentence Report, was a hard working steelworker and

6 .Nw. Collyard was apparently foliowing in his footsteps until
7 | about 1989 when Mr. Collyard decided that the workaday world
8 | wasn't really for him. For the last 24 or 25 years, it has
9 been apparently beneath Mr. Collyard to go work an honest

10 | week. He has been self-employed in various real estate

11 development cémpanies for the last 25 years, including, I

12 would note, with Tom Petters for a couple years in the '90s.

i3 To all it appears, his business activities are shot
14 1 through with fraud. And indeed, Your Honor, T would suggest
i5 that the balance sheet in the Presentence Report -~ and I'm

16 talking about Page 12 ~~ is the balanée sheet of a gerial

17 fraudster. First of all, it ‘shows a sense of great

18 entitlement. Gary Collyard, of couxse, gets to live in a home
19 worth more than $1 million. Gary Collyard, of course, gets to

20 drive around in Cadillacs and Porsches. And I'll tell the

21 Court I've been receiving quite a few calls because I'm the
22 prosecutor on this case from collection agenci@é wondering

23 where these vehicles are because they're not paid for.

24 I would nqte, Your Honor, that although the

25 1 residence is worith, according to the PSR, just over, you know,
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1‘ about $1.1 million, it's got a $2.5 million dollar mortgage on
2 : it. That's interesting, I think. It certainly smells like

3 fraud. T don't know how one, without lying, takes out $2.5

4 million dollars against a $1 million residence. That's quite
5 a trick, but it is consistent with all of the other conduct

6 that we've zeen by Mr. Collyard.

7 Now, all of this luxury that we see reflected here
8 is with OPM: Other pecople's money. According to the

9 Presentence Investigation Report, Mr. Collyard reported that
10 he has zero income and that he has a net monthly cash flow of
11 almost $11,000, negative. Negative $11,000. You know, some
12 people reduce their expenses when they can't meet their

13 obligations, but not Mr. Collyard. Mr. Collyard hasn't really
14 worked since 1989. He feels entitled to be well ensconced in
15 luxury at other people's expenses.

16 His conduct and his nature seems to me to be

17 entirely parasitical. I think his interest and

18 characteristics, including the fact he doesn't file tax

19 returns or keep up with any of his obligations, combined with
20 his truly dishonest conduct before this Court, militates

21 | strongly under the statute in favor of 120-month sentence.
22 | And for that reason, Your Honor, we'd respectfully recommend
23 1 10 years.
24 THE COURT: Thank vou.

25 Are there any victims here today who would like to
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1 { come on up to the podium and be heard? You're welcome to do
2 | so. When you come on up, please state your name and your
3 involvement with Mr. Collyard.
4 JOHN O'DONNELL: Good afternoon, Your Honor. My
5 name is John O'Donnell, and I was an investor in the Bixby
6 transaction, as well as I have a friend that was actually
7 employed by Gary Collyard who was the whistleblower in this
8 case, that uncovered the case and the fraud that's occurred
) | over the past several decades.
10 ' So, good afternoon, Your Honoxr. My name is John

11 O'Donnell. In the interest of time, I speak f£for many of the
12 victims here today. We have worked many years and spent many
13 personal resources to finally get to the sentencing hearing

14 for Gary Collyard. I would like to take five minutes to

15 | address the Court prior to your sentencing decision. As we

16 have all witnessed and unfortunately learned, Gary Collyard is

17 nothing he c¢laims to be. He is not a real estate broker, he's

18 not a securities broker, he's not an attorney, he's not a real
19 estate developer, a former professional hockey player, a

20 taxpaying citizen, or a victim.

21 It was all a facade. 'Gary Collyard has been

22 exposed. The truth is, fraud and theft is a way of life for
23 Gary Collyard. Gary Collyard has spent every waking hour of
24 each day disregarding laws and living a life of lies and

23 deceit to steal from innoccent victims for his own personal
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1 gain and greed. Gary Collyard uses people as pawns. He used
2 f his employees, his partners, investors, his attofneys, the
3 Government and, last but not least, his own family. He will
4 do and say anything for his own self-gratification and greed.
5 Gary Collyard is not earnest, and his own greed was his
6 ultimate demise.
7 This is not a case of a one time, isolated,
8 séontaneous crime. This i1s a case of a career criminal that
9 has manaéed to constantly break laws and evade the law for

10 decades. Gary Collyard is charged with only two crimes in

11 this plea agreement that we see, but the hundreds of victims

12 know there have been many, many more crimes committed by Gary
13 | Collyard that he has not been charged with in this plea

14 agreement and that you didn't see. Gary Collyard is nothing

15 more than'a lifelong fraud and serves no contribution to

16 society.

17 Gary Collyard has made a career of robbing Peter to
18 pay Paul. He begs, borrows and steals from any vulnerable,

19 innocent victim he can find and defraud. And he continues to
20 demonstrate time and time again absolutely no respect for the
21 law. Regardless of what Gary Collyard c¢ontinues to claim, he
22 has finally been exposed, and the victims and the public now

23 | know the truth about Gary Collyaxd.
24 Gary Collyard is not a victim. But the real victims

25 | still have questions: Where's all the money? Gary Collyard
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1 defrauded hundreds of victims of $4.2 million. He has noney

2 to pay thousands of dollars for expensive defense attorneys

2 | and | c-c inedistely

4 before and after pleading guilty to seven felony counts of

5 securities fraud, bank fraud, and tax evasion. Paying

6 thousands of dollars of the victim's money -
7 done was his biggest priority before going to prison for up to

8 ten years. Vanity was his first concern.

9 This is appalling to the victims. Where's theé rest
10 of the money that has been stolen? Your Honor, this is yet

11 another case of whistleblowers making many personal sacrifices

12 by stepping forward to expose Gary Collyard. Please reward

13 these whistleblowers and encourage future whistleblowers with
14 knowledge and evidence of fraud crimes to step forward by

15 sentencing Gary Collyard to the maximum sentence in prison.
1g Gary Collyard has demonstrated in this courtroom that he

17 accepts no responsibility for his crimes. Gary Collyard is a

18 repeat offender.

1¢ He was convicted of tax evasion with a slap on the
20 wrist in 1998. And he was recently charged and convicted of
21 | the same crime, of five counts of tax evasion, within the past

22 year. And today he continues to deny he has done anything

23 | wrong and shows no remorse and has not made a public apology
24 ]| to any of his victims when he was given the opportunity. We
25 have all witnessed him constantly committing perjury and lying

Heather A. Schuetz, RMR, CRR, CCP
{(651) 848-1223
Heather Schuetzfmnd.uscourts.gov



11/15/2813 13:13 3123533381 39122 PAGE 89/65

CASE 0:12-cr-00058-SRN Document 97 Filed 08/18/13 Page 46 of 72 46
1 é to the federal investigators by contradicting his own sworn -
2 i testimony over and over again in order to confuse the truth.
3 i Gary -Collyard has demonstrated he is a repeat
4 f offender. Gary Ccllyard knew he was going to be charged with
5 ; securities fraud and was caught attempting to sell securities
6 ; on January 3lst of 2012 with his co-conspirator, Dennis
7 :4Desender, once again snubbing the law. Please make Gary
8 : Collyaxrd pay for his crimes. The hundreds of victims have

9 lost $4.2 million and paid -~ and paid dearly for Gaxy

10 : Collyard's crimes. And Géry Collyard has used these
11 ill-gotten gains for HNNNENENEE ©cn the eve of his

12 conviction and used his _ procedure as a scheme

13 | and a legal ploy to avoid sentencing almost a year ago. His
14 shameful actions have been —-- become predictable. Despite all
13 Gary Collyard's _ the victims know who

16 really hides behind his face. Gary Collyard have finally been
17 exposed.

1.8 The wvictims have always paid for Gazy Collyard, now

19 it's time for Gary Collyard to pay. Your Honor, hased on all

20 the facts, on behalf of myself and the numerous other victims
21 in this case, we respectfully ask the Court €0 sentence Gary
22 | Collyard with the maximum sentence in prison for the multiple
23 crimes over his lifetime. Impose a maximum fine along with

24 | restitution to stop this predator from continuing to commit

25 | fraud and spare the public and his future victims from his
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1 crimes and to promote a healthy respect for the law. After
2 all, Gary Collyard is regponsible for $4.2 million in loss for
3 the victims. The maximum sentence is only one year in prison
4 for every 5$420,000 in loss for each of the victims.
5 Thank vyou. After many years of sacrifices, pain,
6 1 and resources, may justice finally be served.
7 THE COURT: Thank you, sir.
8 | JOHN O'DONNELL: You're welcome.
9 - THE COURT: Are there any other wvictims who would

10 ] like to be heard today?

i1 MICHAEL NOONAN: Good aftexrnoon, Your Honor. My

12 | name is Mike Nocnan. I'll try and keep this shorter than some
13 | of the letters that I've written to you previously, but I want
14 | to thank you to give me this opportunity to address your

15 court. If I may, I would like to say thank you Lo everyocne

16 ] who has helped the group of John O'Donnell, Pamela Hagel,

17 Carolyn Carpentierx, Roger Henderson, and Phil Byrge -- God

18 rest his soul —- and myself bring this case to a closure

18 today.

20 There are many of yoﬁ -~ there are too many of you
21 to mentien by name, but they include investors from the U.S.
22 federal Government, the State of Minnesota, newspaper

23 reporters, as well as those who have assisted us getting our
24 ;nformation through the proper channels. We're extremely

25 grateful to all of you. And I also want to pass
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congratulations also to the prosecutors representing fhe
federal and state authorities. I'm sure this case has been
annoying as a summer cold.

Your Honor, everyone in this courtroom is$ here today
because Gary has finally run out of excuses. He can't claim
his _ again. His plan that he
submitted to you to mentor children to remain out of prison is
as laughable as him having to give a speech to the law
students at the University of St. Thomas about -- and this is
Gary's quote ~- "the pitfalls of being a new attoxney."

And he's not scheduled for any more excruclating
_today. You would have thought that a
former professional hockey player would have been able to
withstand a little discomfort, but that's all —— that's not
really true, Gary. You and I only played recreational
broomball together for a number of years. I have known Gary
Collyard longer than anyone else in this courtroom, unless one
of his relatives is here today, and I do not recognize any of
them.

I go as far back as high schocl and college
classmates with him since 1965, socialized until the early
'80s with him, and then got reacquainted in the early 2000s.

I thought over those many years that we were friends. I
cuickly came to realize that clearly this wasn't the case when

on March 18th, 2008, my coworker, on my 12th day of employment
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with Gary Collyard,:made the discovéry that Gary Collyard was
a fraud. I came to learn that he was an equal opportunity
crook, as no one is above his wanting their possessions to
enrich his life, his own life.

Thig.includes both family and people that called him
a friend. This isn't a person who came f£rom a broken home
where he was abused, unloved, or unwanted. He didn't grow up
in the 'hood around criminal elements where there were
gangbangers that he met on the street every day. Rather, he
grew up inAthe same loving, hard working, blue-collar éatholic
environment that many of St. Paul's'north and east side
families grew up in. He spent his entize educational years
attending private schools, but at some point in his career he
willingly and freely chose to become a criminal.

Roger Anderson, Phil Byrge and I, three of his
victims, spent a combined ll years working in'U.S. military
intelligence with top secret Government clearances. We
learned to collect information regarding enemy forces and
foreign agents. We were taught to investigate, decipher, and
detail our findings. Upon analyzing Gary's momentous wealth
of documents and conversations with many of his victims, it is
apparent to us that he could be classified as a habitual
white~collar criminal and a detriment to any civil community.
His claim in his last motion of being an earnest businessman

or person is highly comical.
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1 He pretended to be a real estate broker when he

N

wasn't even holding a license as a salesman since 2003. He

3 paraded himself as a law school graduate, even creating

4 business cards for his secretary saying "paralegal," which she
5 wasn't. The only law school he probably ever went to was

6 while working at construction jobs., Besides attaching

7 "broker" and "juris doctorate," he also signed his bhusiness

8 f correspondence as having an MBA, while his self-written

9 i profiles claim he had four of them. Actually, it took him 19
10 i years to earn his only degree: A BA in political science,

11 : He sold investments without a license. There were

12 |} phone conversations I personally heard to clients that highly

13 inflated the wvalue of Bixby Energy stock and thoroughly

14 } misrepresented where that company was standing and where it

15 was headed. Gary has never been truthful in any of his

16 | business or personal actions or while undex ocath. We found a
17 former emplovee of his -— one who he didn't name when asked in
18 the deposition, a pretrial deposition ~- who said Gary was the

19 most devoid person of morals and ethics he had ever met. His

20 claims of unknowing clearly contradict what I would experience
21 as I worked two months for him.

22 He denied ever having employees, but there were at
23 | least six of us. It would take two trial court judges and a
24 ruling from the IRS to say that we were. He would issue to
25v: Pamela and me false paperwork for us to file with the State of
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Minnesota and the IRS, using numbers that didn't exist and
never sending his copies to those Government agencies. He
used to téll Phil, Roger and myself that he was having lunch
often with the former Archbishop of St. Paul, Bishop Flynn.
But when asked, the Bishop denies even knowing Gary.

We know that he had three mistresses at the same
time, telling them he was a wealthy, single attorney when, in
fact, he was a married father of two. He was even so bold and
arrogant, he took onhe mistress to the Lake Minnetonka home of
another mistress, claiming it was his. Gary suggests that he
wasn't aware what he was doing. I submit to this Court that
he is trying to confuse everyone into believing he is not
guilty of these crimes. He blames the e¢onomic turndown —-
downtuxrn on many of his business crimes, but the only downturn
was in his own pockets.

Did he ever stop to think about how embarrassing
this would be for his family if caught? No. He only thought
of himself, as usual. How does the recession justify
submitting fraudulent numbers or names to a lending
institution? Couldn't he have just as easily filed
bankruptcy? No, because he would have exposed himself as a
fraud who would not be able to use the money personally rather
than going into his business.

Gary's crimes not only victimized those lending

institutions that were too stupid to do their homework, but he
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went after the vulnerable by earning their trust. He was good
at it, just like his former partner, Tom Petters, taught him.
Birds of a feather, fraud, and manipulation. Gary used to
voice a few times in the office that he'd exceed success of
Petters because Petters doesn't have a college degree like
Gary does.

Gary at least once a week would claim to everyone
around him that his wealth was worth 30 million. How stunned
we were to find that he was scamming banks after assuming that
he was a talented money manager. He is not either a role
model or a pillar of society, as he claims, ox as a father,
husband or businessman. He doesn't believe thqt rules, laws,
ox even God's Commandments pertain to him.

2pparently, Gary, when you were in the seminary --
I'm sorry, I didn’t mean to address him -~ but he wént to the
seminary for two years and learned about God's Ten
Commandments, apparently he feels that only about six or seven
of them really pertain to him. Please tell him, Your Honor,
that he should not spend his golden years living better than
the wealth or health he took from others. Please tell him
that his perfectly styled hair, GQ clothes, rich food,
affluent home, and expensive cars have to be purchased with
honestly-earned funds.

Tell him I would rather be the "simpleton® he called

me because he couldn't motivate me with money, than the loser

Heather A. Schuetz, RMR, CRR, CCP
(651) 848-1223 '
Heather_Schuetz@mnd.uscourts.gov
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he is today. Remind him I grew up around money and that all
the money in the world can't buy you class; he is pxoof of
that. Let him know I was the first one who approached the
FBI -- in Apxil 2008, Mr. Mauzy -- when he still was
conducting his ¢riminal activities to report what Pamela and I
knew at the time. |

I clearly have never been exposed to this kind of an
individual who puts himself above and beyond anything else in
life. The only Jlove hHe has for himself. He is the most
dishonest, deceitful, despicable human I have ever met. He is
Satan personified in my opinion. I ask that you limit his
freedom to prey on any more citizens. Sure, you hawve to
follow the Sentencing Guidelines, but the total sum of his
crimes well exceeds the recomméended term. I ask you, Your
Honor, to rid us of this narcissist for as long as possible.
I cannot, in my good Christian conscious, see any redeeming
guality in this deviant being that could justify him returning
to our streets.

Once again, thank you, Your Honor.

THE COURT: Thank you, Mr. Noonen.

Is there anybody else who would like to be heard
today? You're welcome to come forward.

Why don't you start by telling us your name.

SYLVIA KIDD: My name is —— excuse me, I've got a

cold ~- is Sylvia Kidd. And, um, I am one of those ladies

Heather A. Schuetz, RMR, CRR, CCP
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that was spoken of earlier. Um, Gary and I were the best of
friends for many, many years, all to find out that he's
probably one of the biggest liars I've ever known. For nearly
15 years, he told me that he was single, didn't have children,
didn't have a wife, and I dated him. He knows very well I
would not have gone out with him had I known. I feel really
bad for his c¢hildren and for now his ex~wife.

At the time that we met, I was woiking three jobs to
put three chiidren through school. He knew that I had sold my
home in Des Moines before I had moved up here, and had put the
money away for my children and for my retirement, and that I
wouldn't have to Jlive in aﬁ apartment the rest of my life. I
Trusted him, and I believed that he really loved me. I was
exactly what he was looking for: I was single; I was very
frugal with my money, which I didn't have a lot of.

Just waiting for the chance when he could take
advantage ¢of me, and he did. He needed my money immediately.
He had a great, big deal that was coming down; he didn't have
the cash. He had $19,000 -~ or 18 -— excuse me —- $19 million
to his name, so he knew I was == I could trust him to pay me
béck right away. 8o, I withdrew my 40lk. Thirty days and it
was golng to be paid back, 10 pexcent interest, which he
denied once I found a lawyer to represent me to get it back.

I didn't get it back in 30 days. I didn't get it

back in 60, 90, 120 days. I didn't get it back for years,

Heather A. Schuetz, RMR, CRR, CCP
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until I found a lawyex. We met, we discussed it, Gary agreed
to pay part of it, but I had to pay 28,000 in taxes on that
401k because he didn't get it back to me in time. I wasn't
paid back for that. I had to pay for my own attorney; I
wasn't paid for that. I trusted him.

I believe that he was an attorney; he said he was.

He said he was a financial adviser. Why wouldn't I trust him
to invest part of my 401k? He needed half of it; the other
half he was going to invest for me. He got me into a stock
account that was for qualified people only. I don't know
about stocks and stuff. I've never had that kind of money.
He said that some paper he had me sign said that T had to be
making 100,000 a year and be worth $1 million in order to get
into thié stock, but he said he could get me into it because
he had some pull.

Why wouldn't I want to get into scmething that he
could make me all this money? It wasn't going to be illegal;
it was a company right here locally. Yeah. You know how that
turned out. He lied to me over and over again, and I know row
when he lies to me because his lips are moving. Everything he
told me was a big lie.

I don't know how people like thﬁs can exist and how
many other ladies -~ I know of two others. In fact, one of
the other ladies read my letter and I read herxs, and I would

have thought it was me writing the other letter. It was the

Heather A. Schuetz, RMR, CRR, CCP
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exact same scenario. And I don't know this for sure, but I
would guess the money he needed from me immediately was to pay
off one ¢of the other girls. Where did he get this money that
he paild me partially off? He didn't have any money to his
name. Go from one gullible woman to another, steal everything
we have, and be on your way to the next person.

He not only stole my money from me, but what he
stole from me was my trust. I frusted him, and I thought all
people could be trusted. And I kpnow it's gullible. I
wouldn't lie to somebody; why would somebody lie to me? I
don't understand where he was coming from. Now I question
each person that comes up to me. My chances of finding
another man are probably none because I trusted him and he
used me. I don't trust anymore.

Gary does not deserve to be out in the streets where
he can take money f£rom us gullible women. This was a lot of
years ago. I knew him for 15 years, and I moved up here in
1985. He's just a really bad egg. I don't feel bad that he's
going to prison because he belongs there. I'm a Christian
woman, and I believe that he deserves to get what the law says
he should get, not any more, not any less. But I think the
law needs to take into consideration what he has done to us
ladies that trusted him, and I'm not alone.

And I do have something I'd like to say to Gary, if

I may.

-Heather A. Schuetz, RMR, CRR, CCP
{(651) B848-1223 .
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1 THE COURT: You may do that, but you need to stand

2 | right there and say it.

3 SYLVIA KIDD: Okay. That's fine.

4 THE COURT: Yeah.

5 SYLVIA KIDD: But ==

6 THE COURT: But you also need to speak in the mic,

7 ] so why don't you ~-

8 ; SYLVIA KIDD: ©Oh, okay. Gary, you owe me & new

9 | wardrobe. ﬁemember the night when you told me if I could get
10 | down to 110 pounds you would buy me all new clothes?

11 |1 Remember? Oh, vyeah, you remember. Well, I got down, I lost
12 | that 15 pounds, and sc now he owes me a new wardrobe. He owes
13 me the money that I had to spend for taxes and legal counsel.
14 He owes me the trust that he stole from me. I don't think he
15 can ever pay that back, and I think this Court needs to

16 recognize that. Thank you.

17 THE COURT: Thank you, Ms. Kidd.
18 Whe else wishes to be heard?
1 PAMELA HAGEL: Hi. My name is Pamela Hagel.

20 | Pamela --
21 THE COURT: Okay. Speak right into the mic, please.

22 And your name again is Pamela Hagel, right?

23 PAMELA HAGEL: Yep. I really wasn't prepared to
24 come and say anything. However, aftex listening to Sylvia, I
25 guess I wanted to say that I'm the one who went to work for

Heather A. Schuetz, RMR, CRR, CCP
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1'} Gary fifst, and I'm the one who discovered his fraud. And
i same thing: I was a very trusting and earnest person when I
3 went to work for him. I listened to him tell people —= he
4 didn't send people to Bob Walker or to Bixby.

5 He found their vulnerable point, whether it was a
B man that had a baby that was in a car accident that was a

7 paraplegic for life at two, asking him, "If you'could have

8 anything, all the money that Bixby can give you, what would
9 | you do with it?" And he said, "I would spend time with my
10 | children." And he said, "Bob Walker likes to make

11 | millionaires out of people. Friends and family, that's what

12 | we're bringing in now. Come into Bixby. Thirty days, 60

© 13 days, 90 days, this is going to ¢come to an end and you will
14 have those millions." He invested $100,000.
15 Another friend of mine who Gary spoke with -— he

16 didn't send him to Bob Walker ~- invested $310,000 with Bixby
17 | because he believed Gary. All these people have lost their
18 money, not just people I know but many, many people,

19 obviously. And he still denies it. I have been to every one
20 of these hearings, I've never ever heard him say he's sorry,
21 that he wished he wouldn't have done it, that he accepts any
22 ; responsibility for it. In fact, Mike worked with me and some
23 | other people in our office. As Mike said, Gary never

24 recognized that he had employees. We had to fight to be able

25 to collect unemployment even.

Heather A. Schuetz, RMR, CRR, CCP
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1 But the thing that I wanted to say about that is
2 avery person that came up against Gary that worked with him,

3 he trashed their reputation. He called them every name in the
4 i book. He went around telling people that, "Oh, they were an

5 alcoholic" ox they were, you know -- well, I can't think of

6 | the word —— a tramp or ~- it was something. I can't remember.
7 i But anyway, he trashed people's reputations. |

2 : Gary always looked for the wvulnerability in every

9 person so that he could get money from them. I hope that the

10 Court recognizes ——- I'm sure you do recognize —— everything

11 : that Gary has done, recognize the fact that he has not

12 accepted responsibility Ffor any of this. And I hope he gets

13 | the maximum sentence that the Court can impose. Thanks.

14 THE COURT: Thank you.

15 Is there anybody else who'd like to come forward?

16 (No response.)

17 THE COURT: All right. Mr. Collyard, would you come
18 on up for sentencing, please.

19 , Gary Albert Collyaxd, you've been charged with

20 conspiracy to commit securities fraud and conspiracy to commit

21 bank fraud. Based upon vour guilty pleas to those counts, I
22 now accept the plea agreement and find you guilty of those
23 offenses. It is —- you will be -- it is therefore adjudged
24 } that you will be committed to the custody of the Bureau of

25 Prisons for a period of 120 months. This texm consists of 60

Heather A. Schuetz, RMR, CRR, CCP
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1 months on Count 1 and 60 months on Count 2, to be served
2 "consecutively.
3 No fine is recommended. Mandatory restitution is
4 applicable, and there is a stipulation that you will pay
5 restitution in the amount of $5,672,994.44, as per the
) stipulation. That amount is due and payable immediately.
7 Over the period of incarceration, you shall make payments of
8 either gquarterly installments of a minimum of $25 if working
9 | non-UNICOR, or & minimum of 50 percent of monthly earnings if

10 ] working UNICOR.

11 I will recommend that you participate in the Inmate
12 Financial Responsibility program while incarcerated. Once you
13 are released, payments of not less than 3100 per month are to
14 be made over a period of five years, comméncing 30 days after

15 release from confinement. Your payments will be made to¢ the
16 clerk of the -~ why don't you focus on me. I'm sure

17 Mz . Mauzy, if he has something to raise with me, he'll raise
18 it latexr. Thank you.

19 | - Your payments should be made to the Clerk of the

20 | United States District Court of the District of Minnesota who

21 will forwaxd your payments, in turn, to the victims. The

22 interest requirement is waived.

23 On release from imprisconment, you will be placed on
24 | supervised release for a period of thtree years. This term

25 consists of three years on each of Counts 1 and 2, to run

Heather A. Schuetz, RMR, CRR, CCP
{651) 848-1223
Heather_Schuetz@mnd.uscourts.gov



11/15/2013 13:13 3123533381 9122 PAGE 24765

CASE 0:12-¢cr-00058-SRN  Document 97 Filed 08/18/13 Page 61 of 72 61
1 1 concurrently. The following mandatory conditions will be
2 : applicable while you are on supervision. Once you are
3 released from prison, you have 72 hours to report to the
4 | nearest U.S. Probation and Pretrial Services Office. You
5 | shall not commit any crimes: Federal, state or local.
6 . Mandatory drug testing will be suspended based on
7 | the Court's determination that you pose a low risk of future
8 substance abuse. You shall not possess a firearm, ammunition,
9 destructive device, or any other dangerous weapon. You shall
10 | cooperate in the selection of DNA as directed by your

11 | probation officer. And you shall pay your restitution in
12 | accordance with the Schedule of Payments sheet that will be

13 ] attached to the judgment in this case.

14 There are standard conditions of supervised release,
15 that is rules that will supervise your conduct. You must

16 abide by those, including the following special conditions.

17 | You must provide your probation officer access to any

18 requested financial information, including credit reports,

19 credit card bills, bank statements, and the like. You may not
20 | incur any new credit charge or open any new line of credit

21 without pre-approval from your probation officer. You may not

22 hold employment with any fiduciary responsibility without
23 pre—approval of your probation officer. If you're not
24 employed when you get out of prison, you may have to perform

25 .1 up to 20 hours of community service per week until you are
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1 employed. A $200 special assessment for the Crime Victims

2 Fund is required by statute, to be paid immediately.

3 Now, did I get that number wrong, Mr. Mauzy?

4 _ MR. MAUZY: May I have a moment, Your Honor?

5 THE COURT: You may.

6 MR. MAUzY: I have nothing additional, Youx Honor.
7 THE COURT: Okay.

8 MR. MAUZY: I do have a request f£for voluntary

9 | surrender and a request that -=-
10 THE COURT: Let me finish my reasoning, but we'll

11 | get to that.
12 . The restitution breaks down as follows: §$1,232,010
13 | on the bank fraud, $4,440,784.44 on the Bixby securities

14 fraud. Okay?

15 : Sir, sentencing is the most difficult thing that a
16 Federal Court does. And in deteérmining how to approach a

17 sentence, the Court starts with the Sentencing Guidelines but
18 does not presume they are reasonablé. They are just a

19 starting point in assessing a fair and reasonable sentence.

20 | 2nd the goal is to come up with a sentence that is sufficient

21 | but not one day greater than necessary to achieve the goals of
22 |1 sentencing. And my view, and I'm going to explain why this is
23 the sentence that is not one day more than necessary to

24 achieve the goals of sentencing.

25 S0, what factors do I consider? Well, I look at the
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i é ‘'seriousness of the offense. I want to provide just punishment
2 | for the offense. I want to deter you from committing crimes
3 | in the future. I want to deter others from committing similar
4 crimes. I want to protect the public.
5 And as Mr. Mauzy pointed out, I want to make sure I
6 am avoiding unfair disparities between your sentence and the
7 sentence of other culpable Codefendants or individuals
8 involved in the fraudulent scheme, and that's exactly what I
9 | focused on here. You've been accused of engaging in two
lO : separate fraudulent schemes in this case. First, conspiring

11 with Mr. Walkexr and others to sell stock and bonds in Bixby

12 Energy to wvictim investors by making false, misleading, and
13 deceptive statements. Two, fraudulently obtaining loans Ffrom
14 multiple f£inancial institutions based upon representations
15 about your financial successes, which were patently false and
16 | at-the same time apparently evading taxes, something to which

17 you have pled guilty.

18 And the Government is xight here, and there's a

19 : common theme among the victims. You have engaged in a history
20 of lying. ©Not only have you engaged in a histoxry of lying,

21 you don't ever take responsibility for your actions. You were
22 convicted in 1998 for submitting false expense reports to the
23 IRS during a civil audit. You've currently pled guilty to

24 | evading your tax responsibilities to the State of Minnesota.

25 | And as you heard £rom these victims —- and I read in many,
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a many more letters that I received —— yoﬁ are accused of lying
2 and cheating for much of your life.

é | Now, Mz. Mauzy is c¢orrect: This Court needs to

g focus the sentence on this case, and I have done so. But one
% of the factors the Court takes into account in sentencing is

5 you and your character‘and whether or not your actions suggest
5 | that vou are deterred from committing future ¢rimes. And I

B haven't been on the bench as a District Court Judge long,

5 three years now. 1 have never, ever seen a criminal Defendant
1b come up here at sentencing and fail to at least show some
lﬁ remoxse or apologize ih some fashion to the wvictims in the

1? room, even if you believe, which I presume you still do, that
lé you're somehow innocent of these charges. No acknowledgment

14 | of people's pain.
15 That is a serious problem, because what that
16 suggests is that you're not easily deterred. And one thing

17 that distinguishes you from Mr.:Desender, although I will

,lé agree he's not a model citizen by a far stretch of the

1§ imagination, he did demonstrate acceptance of responsibility
2@ | and remorse. Big difference. As soon as you werxre -— as soon
21 as I scheduled a sentencing in this case, we started this

2é odyssey through the motion to withdraw. And I'm not going to
2$ repeat what I said here today because that odyssey 1is
24 reflected in this Court's decision not to deduct from your

25 offense level three points or two points for acceptance of
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1 | responsibility.

I hope that this prison term is sufficient. It's

D

3 | the maximum I can give you. I'm not convinced that it is,

4 because there is nothing either in your life that I've heard

5 of or anything in this case, especially the way you've treated
6 | vour victims here today, that suggests that you're going to be

7 1 deterred at all. I can only hope that you will take this

8 1 occasion to think clearly about what matters in this world and
.9 | take this occasion -- that is, this time in prison -- to at
10 least make the rest of your life one in which you are law
‘11 abiding, in which you do respéct others, in which you don't
12 engage in lying, cheating, or stealing. Make that your
13 &hallenge when you are in prison because in our society, if

14 people don't take accountability for their actions, we don't
15 have justice. And that's what this Court is here to promote,
16 and that's what sentencing is all aBout.

17 And so again, this sentence is not one day.greater
18 : than necessary to achieve the goals of sentencing, and I am

19 not yet convinced that you will be deterred. You have not

20 demonstrated anything to suggest that you will. I am —— I

21 have given careful consideration to what your counsel has

22 argued today regarding the disparity about financial gain,

23 about whether or not your criminal history overstates'your —
24 criminal history score overstates your criminal history,

25 | whether there's an unwarranted sentencing disparity with
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1 | Mr. Desender, and to recognize that you've been law abiding
2 since you've been released.
3 I have taken all of that into consideration, and I
4 | will say that I disagree with Mr. Mauzy about your criminal
5 history score. I don't think it overstates your criminal

6 history at all. The crime that you were charged with was a
7 1 crime of dishonesty, not a driving revocation or something

8 | like that. And keep in mind that were you to have been

9 sentenced in the State Court action before this -- which is
‘10 jﬁst a matter of serendipity -- you might even have a higher
11 | criminal history score.

12 But criminal history scozre of two clearly reflects
13 ] the seriousness of your criminal history to date.. And as I've
14 said, there's no unwarranted sentencing disparity with

15 Mr. Desender, very significant difference in how you've'

16 approached this and whetherx you'll be deterred. Had you

17 | received three points for acceptance of responsibility, you
18 ” likely would have received a sentence lower than Mr. Desender
19 because that would have taken you down to a sentencing range
20 of 78 to 97 months, and you might have gotten the lower

’21 |l sentence. So, that does distinguish you.

22 You have the right to appeal your conviction if you
23 believe that your guilty plea was unlawful or invalid foxr any
24 | reason, and ordinarily you have the right to appeal your

25 | sentence. In youx plea agreement, you agreed that you would
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L f bnly appeal your sentence if it exceeded the top of the
S 2 applicable Guideline rénge as determined by the Court, which
3 : is not the case here. But nonetheless, if you believe you
4 { have a basis to appeal your conviction or your senteénce or
5 | both, you must file a Notice of Appeal within 14 days after
L6 éntry of judgment of conviction in this case. And if yoﬁ
7 cannot afford to pay the costs of that appeal, you can apply
8 in forma pauperis. And if you establish indigence, then the
9 Court will file the Notice of Appeal on your behalf and

10 forward the PSR and the Amended PSR to the Eighth Circuit.

11 : Mr. Mauzy, do you wish to be heard on
12 self-surrendex?
13 , MR. MAUZY: Yes, Your Honor. I would reguest that

14 he be permitted a voluntary surrender, and that the date be

.15 September 3rd, 2013. I'd note that the report from the

16 Probation Office recommends voluntary surrender, and he has
17 followed all the conditions of release.

118 ' I'd secondly reguest that he be desiguated at Duluth
;19 at the Federal Correctional Institution so that he may be

:20 visited by his family members.

:21 1 | Third, if eligible, I would reéuest that the Court

.22 recommend participation in the Residential Drug Abuse Program.

23 THE COURT: Does the Government wish to be heard?
24 MR. MacLAUGHLIN: Yes, Your Honer. Mr. Collyard,
25 | gxcuse me.
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1 5 : At this time, Your Honor, the United States moves to
2 ' héve this Defendanﬁ taken into custody right now. Now that he
3 is a convicted Defendant, we are no longer under the Bail

4 1 Reform Act. We're under Title 18 U.5.C. § 3143, Undex tﬁat

5 ?tatute and under Eighth Circuit law interpreting it,

6 Mr. Collyard now bears the burden by clear and convincing

7 | evidence that he's going to show up for sentence and by a

8 preponderance of the evidence that he's not a dangexr to any
9 other persen in the community.
10 I respectfully submit that he has no chance of

“11 meeting that burden. For the most part, Your Honor, we take a
12 Defendant's word for it that he's going to show up. That is
.13 the primary backbone of release under 3143. How can anybody
;14 | take this Defendant's word for anything? Honestly. He now

15 ﬁﬁdws he's got a 10~year sentence. Frankly, I don't know

16 | whét's keeping him around. BHe lives.in a house that's in

17 foreclosure. And although he has kids, his connection with
18 other human beings seems to be rather illusory.

19 I would strongly suggest that he is a very

20 significant risk to not show up for a l0-year sentence at the

21 | age of 63. And I would certainly urge the Court to consider

'22 that he cannot meet the burden of proving by cleat and

23 c¢onvincing evidence that he will show up. With respect to
24 &adger to the community, I -~ even before the preponderance
25 étandard, how can he establish he's not a danger? He has been

BHeather A. Schuestz, RMR, CRR, CCP
(651) 848-1223
Heather_Schuetz@mnd.uscourts.gov
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a danger to the community and to other persons for 30 years.
He's done nothing but be a danger to the community.

I would note, Your Honox, that in this lettexr that
#he Court received today £rom Richard Scherber, Exescutive
ﬁirector of Minnesota Adult and Teen Challenge, Mr. Scherber
hotes that Mr. Collyard is currently involved with our capital
éampaign to ralise over §2 million for start-up of our new
center down in Rochester. What's he doing out there raising
ﬁoney? This guy is dangerous. And under 3143, he cannot
@ossibly meet his burden.

T would also point out, Your Honor, that we put
right in our pleadings that we were going to move for custody.
ée has been on notice of it. I mean, you know, usually the
Defendants say, "I need a chance to put our affairs in oxder,
my affairs in order." He's had that chance. We've put him on
notice when we filed our papers a month ago. Please, Your
Honox, take him into custoedy.

THE COURT: Mr. Mauzy, do you wish to respond?

MR. MAUZY: Your Honor, he did review the
Presentence Report with me. He knew the Sentencing Guidelines
that he was facing. He appeared today. I note that the
felease status report submitted to the Court that I was
provided a copy, on the question, "Has Defendant met
conditions of release, " the box that is checked is the "yes"

ﬁox.

Heather A. Schuetz, RMR, CRR, CCP
(651) 848-1223
Heather_ Schuetz@mnd.uscouxts.gov
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N He's complied with all of the conditions without

D

| deviation, he reported to the supervising office as directed;

"3 | bqt involved in fiduciary functions in employment; home
4 insPections performed at his residence; no contraband, illegal
5 ; éctivity; regular record checks -- including one done
6 July 26th, 2013 -~ revealed no unknown criminal history or
7 pending court matters.
B ' He did appear for sentencing. He knew that he was

9 going £0 be sentenced to prison. The guestion of the length
10 was only —- the only issue, Your Honor. The xecommendation by
11 the probation officer was that, "Mandatory detention is not

12 épplicable based on the Defendant's adjustment to pretrial

13 supervision, recommend the Defendant be continued on a bond
14 ﬁnder the same conditicns and afforded a period of voluntary

15 éurrender.“ I have asked for September 3rd, Your Honor.

16 | - " He has made all of his court appearances. He's been
17 in touch with me. He knew he was going to be sentenced to
18 érison this afternoon. He appeared in this court for that
18 sentencing. He will appear, I have no doubt, for voluntary

20 | surrender if the Court provides that opportunity to him.

21 THE COURT: So there is a fiduciary obligation
22 piovision in his release allegations? Is therxe a condition?

23 éecause it concerns me that there is and he's‘raising moneay .

‘24 | 7 can't understand that.

25 E MR. MAUZY: For charitable purposes, Your Honor --

Heather A. Schuetz, RMR, CRR, CCP
(651) 848-~1223
Heather_Schuetz@mnd.uscourts.gov
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p 1

THE COURT: That deesn't matter. He's taking money

2 %rom people.

3 'i Ms. Parsons?
T4 ; : MS. PARSONS: Your Honor, I do not have a copy of
5 his conditions of release at this time. I do have a copy of
6 ﬁhe Bond Report, what was recommended, but I'm not ——
7 ; THE COURT: ALl right. Actually, we'xre going to
8 take about 10 minutes. I'll talk to Probation, and we'll come
9 ﬁack and discuss this. Court is temporarily adjourned.
10 (Short break taken.)
-11 f THE COURT: Mr. Mauzy, as you know, the Court can
12 ﬁake a recommendation to the Bureau of Prisons. I can make a
13 | Fecommendation that he be imprisoned somewhere in Minnesota.
14 | The Bureau of Prisons does what they want then, but I can
15 certainly make that recommendation, and I will do that.

‘16 Similatrly, I can make the recommendation about the RDAP
117 | program. What's most important about the RDAP program is that

18 they'll ask Mr. Collyard whether he wants to participate, and

19 He has to express an interest in doing so. So, I will alsoc
20 nake that recommendation.
21 MR. MacLAUGHLIN: Your Honor, I would just like to

22 point out so the Court is aware that Mr. Desender 1s actually
23 at the Duluth prison camp. I just wanted the Court to know
24 | that.

25 ; THE COURT: Okay. I'm not going to specify a

Héather A. Schuetz, RMR, CRR, CCP
(651) 848-1223
Heathex_Schuetz@mnd.uscourts.gov
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1 particular prison in Minnesota. I will Fust simply recommend
2 ;émething close to home. But Mr. Collyard, based on this
3 record‘and based on the recommendation of Probation, I am
4 éoing to deny your request for self-surrender, and I'm
5 reﬁanding you to the United States Marshal today.
6 Anything further from the Government?
7 | MR. MacLAUGHLIN: No, Your Honér, thank you.
8 | THE COURT: Anything further from the defense?
9 ' MR. MAUZY: No, Your Honor.
10 ' THE COURT: Court is adijourned.
;11 : (WHEREUPON, thg matter was adjourned.)
F12
“13 : * * * *
- 14
15
16
:17
18 | - CERTIFICATE
.18
20 ‘ . I, Heather A. Schuetz, certify that the foregoing is
21 & correct transcript from the record of the proceedings in the
-22 ébove—entitled matter.
23
24
ﬁ 1 . Certified by: s/ Heathex A. Schustz
‘25 , Heather A. Schuetz, RMR, CRR, CCP
: Official Court Reporter

Heather A. Schuetz, RMR, CRR, CCP
(651) 848-1223
Heather_Schuetz@mnd.uscourts.gov
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AO 24513 (Rev. 10/11)_Sheet 1 - Tudgment in & Criminal Case

a—

ere—— - —
e essp—— —

United States District Court

District of Minnesota
UNITED STATES OF AMERICA  AMENDED JUDGMENT IN A
. \2 CRIMINAL CASE
Gary Albert Collyard Case Number: 12-CR-58 SRN

USM Number: 08256-041
; ~ Social Security Number: 9689
; L Date of Birth: 1949

William Manzy and Casey Rundquist

Dafendant’s Atrorney

THE DEFENDANT
1X] pleaded gullty to count(s): One and Two.
1 | pleaded nalo contendere to counts(s) which was accepted by the court .
0 :: wag found guﬂty on count(s) after a plea of not gnilty.
The défendant is adjudmatcd guilty of these offenses:

: Offense
Title & Section Nature of Offense Ended Count
1BUSIC. §371 . Conspiracy to Commit Securities Fraud ' 05/2011 One
18U, QLC § 371 : Congpiracy to Commit Bank Fraud 09/2011 Two

The defemﬁant is sentenced as provided in pages 2 through 6 of this judgment. The sentence is imposed pursnant
to the Sentencmg Reform Act of 1984.

[ * The dofendant has been found not guilty on counts(s) .
1 . Count(s) (is)(are) dismissed on the motion of the United States.

. Ttis ordered that the defendant must notify the United States attorney for this district within 30 days of any
changé of name, tesidence or mailing address until all fines, restitution, costs, and special assessments imposed by this
judgment are fully paid. If ordered to pay restitution, the defendant must notxfy the court and United States attorney of any
material change in ;conomxc circumstances.

Aupgust 1, 2013
Date of Imposition of Judgment

s/Susan Richard Nelson
Signature of Judge

SUSAN RICHARD NELSON, United States District Judge
Name & Title of Judge

August 12, 2013
Date

Page 1



11/15/2613 13:13 3123533381 9122 PAGE 38/65

i i
CASE 0:1.2-cr-00058-SRN Document 88 Filed 08/12/13 Page 2 of 6

AD 2458 ER_‘___Q 10/11 l S‘}mctl - Imprisonment

DEFENDANT: GARY ALBERT COLLYARD
CASENUMBER: ! 12-CR-58 SRN

—

5 IMPRISONMENT

, The defehléiant ig hereby committed to the custody of the United States Bureau of Prigsons to be imprisoned for a
total tf:rm of 120 months. This terms consists of 60 monihs on Count 1 and 60 months on Count 2, to be served
consecutively, :

]
[X] : The court makes the following recommendations to the Bureau of Prisons:
. That the defendant be designated to a Minnesota facility to be close to his family, Also, that the defendant
¢ be allowed to participate in the 500-hour Residential Drug Abuse Program offered by the Bureau of
: Prisons if he is eligible.

X1 l The defendlant is remanded to the custody of the United States Marghal.

1 .1 The defenclant shall surrender to the United States Marshal for this district.

' [Jat on.
i [ as notified by the United States Marshal.

i The defenéant shall surrender for service of sentence at the institution designated by the Burean of Prisons:
¢ [] before: én.

! []as noﬁﬁéd by the United States Marshal.
© [] as notified by the Probation or Pretrial Services Office.

| : RETURN
I have excouted this judgment as follows:

Dcfendant ‘dd:-livemd on w0
a ; ; . with a certified copy of this judgment.

E - United States Marghal

By

Deputy United States Marshal

Page 2
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AQ 2458 (Rev. 10/11) .S}met 3« Supervised Release — —

DEFENDANT: GARY ALBERT COLLYARD

CASE NUMBER: i 12-CR-58 $SRN
SUPERVISED RELEASE

Upon relcasc from imprisonment, the defendant shall be on supervised release for a tettn of 3 years. This terms congists o
3 years on each L d 2. to ran concurr

The defendant mﬁs@ report to the probation office in the district to which the defendant is relcased within 72 hours of release from the
custody of the Bureav 'of Prisons.

. The defendant sha'll_iF not commit another foderal, state or local erime.

The defendant shllnot unlawfully possess a controlled substance, The defendant shall refrain from any unlawfut use of a controlled
subgtance, The delchdant shall submit one drug test within 15 days of releasc from imprisonment and at least two periedic drug tests
thereafter, as deterriined by the court.

[x) The above:;drug testing condjtion is suspended, based on the court's determination that the defendant poses a low risk of
future substance abuse. (Check, if applicable.)

[X1. The defcnémt shall not possess a fireatin, ammunition, destructive device, or any other dangerous weapon, (Cheek, if
applicable.)

IX] The defendant shall cooperate in the collection of DNA as directed by the probation officer, (Check, if applicable.)

N The dcﬁ:tficl:ant shall register with the state sex offender registration agency in the state where the defendant resides, works, or
is a student, as dirceted by the probation officer. (Check, if applicable.)

§] The dcﬂmdant shal! participate in an approved program for domestic violence. (Check, if applicable.)

If this Judgment 1m;ﬁoses a-fine or restitution, it is a condition of supervised release that the defendant pay in accordance with the
Schedule of Payments sheet of this judgment,

The defendant mu.'.;;t ‘comply with the standard conditions that have been adopted by this court as well as any additional conditions on
the attached page. ;
STANDARD CONDITIONS OF SUPERVISION

1) the defendant shall not Teave the judiciat district without permission of the court or probation officer;

2)  the defendant dlth)! report to the pralmtion officer in a manner snd frequency directed by the court or probation officer;

3)  the defendant shill answer truthfully all ingiries by the probation offiecr and follow the instructions of the probation officers

4)  the defendant shill support his or her dependants and mect other family responsibilitics;

5)  thedefendnnt uhs:n wark regularly at a lawfitl occupation, unless excused by the probation officer for schaoling, training, or other acceptable
reasons;

6)  the defendant shall notify the probation officer at least ten days prior to any change in residence or employment;

7)  the defendant shill refrain from excessive use of alcohal and shall not purchage. possess, use, distributc, or administer any controlled subatanec
or any paraphermalia related to any controlled substances, except as prescribed by a physician;

8)  the defendant shill not frequent places where controlled substances are illegally sold, vsed, distributed, or adwministered:

9)  the defendant shall not associate with any persons engaged in criminal activity and shaIl not agsociate with any person convicted of a felony,
unless granted pérmission to do so by the probation officer;

10)  the defendant shall permit a probstion officer to vigit him or her at any time at home or elsewhere and shall permit confiscation of any
contraband obderved in plain view of the probation officer;

11} the defendant shal! notify the probation officer within seventy-two hours of being arrested or questioned by a law enforeement officer;

i2) 3115 dcf‘cndantt] shall not enter inta any agreement to act as an informer or a special agent of a law enforcement apency without the permission of’

G court; an

13) as directed by lhé probation officer, the defendant shall notify third partics of risks that may be occasioned by the defendant’s criminal record
ot personal b:story or characteristics and shall permit the probation officer to make such notifications and to confirm the defondant's
complianes with wch notification requircment.

/

Page 3
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AQ 2458 (Rev. 10/11) S‘he-kt 3A - Supervised Release
DEFENDANT: GARY ALBERT COLLYARD
CASENUMBER: . 12-CR-58 SRN

SPECIAL CONDITIONS OF SUPERVISION

a  Within72 hours of the defendant's release from the custody of the Bureau of Pnsons, the defendant must report to the
probation m"ﬁcc in the district where he is released.

b The defendant shall comply with the standard conditions of supervised release recommended by the Sentencing
Commission.

¢ The defendant shall not commit another federal, state, or local crime.
d The :]efenda:‘nt. shall not possess a firearm, ammunition, destructive device, or other dangerous weapon.

e The defenda;.ntl shall cooperate in the collection of DNA as approved by the probation officer and mandated by 18
U.S.C. §§ 3563(a) and 3583(d).

f  Mandatory drig testing is suspended based on the Court's finding that the defendant poses a low risk of future
substance abuse. 18 U.S.C, §§ 3563(a)(5) and 3583(d).

g  Thedefendant shall provide the probation officer access to any requested financial information, including credit
reports, credit-card bilis, bank statements, and telephone bills.

h The defcndaht_' shall be prohibited from incurring new credit charges or opening additional lines of credit without the
prior approval of the probation officer.

i The defendant rust not hold employment with fiduciary responsibilities without the prior approval of the probation
officer.

j  Ifthe defendant docs not find full-time, lawful employment as deemed appropriate by the probation officer, the
defendant may be required to do community-service work for up to 20 hours per week until the defendant becomes
. employed. The defendant may also be required to participate in fraining, counseling, or daily job searching as
directed by the probation officer.

Page 4
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AO 245B (Rev. 10/11) Sheet § - Criminal Monctary Ponalties _
DEFENDANT: i | GARY ALBERT COLLYARD -
CASENUMBER: - 12-CR-58 SRN

CRIMINAL MONETARY PENALTIES

The defendant must pay the total criminal monetary penalties under the schedule of payments on Shect 6.

- Assessment Einc Restitution
Totals: :+ $200.00 $0.00 $5,383,014.44

I The determination of restitution is deferred until . An Amended Judgment in a Criminal Case (AO 245C)
will be entered after such determination,

[X] The defend%nt %hall make restitution (including community restitution) to the following payees in the amount listed
below.

1f the defendldnt malces a partial payment, cach payee shall receive an apptoximately proportioned payment, unless
specified othérwise in the priority order or percentage payment column below. However, pursuant to 18 U.S.C.
§3664(1), all Aonfederal victims must be paid before the United States is paid.

P - il e, X ‘f 3
1 y “I\‘-_dE 57
See supplerental list $5,383,014.44
TOTALS: | $0.00 $5,383,014.44 | 0.00%

-Pay:mjeélts are to be made to the Clerk, U.S. District Court, for disbursement to the victim.

[} Restitution amount ordered pursuant to plea agreement .
[] The defendant ﬁmst pay interest on restitution and a fine of more than $2,500, unless the restitution or fine is paid in
full before the fifteenth day after the date of judgment, pursuant to 18 U.8.C. §3612(f). All ofthe payment options
on Sheet 6 may ‘be subject to penalties for delinquency and default, pursuant to 18 U.S.C. §3612(g).
[X] The court déteﬁnined that the defendant does not have the ability to pay interest and it is ordered that:
[X] the interest requirement is waived for the [] fine [X] restitution.

[] the jntersst requirement for the: [] fine [] restitution is modified as follows:

*¥ Findings for the toal ammmt of loases are required under Chapters 1094, 110, 110A, and 113A of Titic 18 for offenses committed on or after Scptember 13, 1694 it hafoce Apeil
23, 1996

Page 5



11/15/2@13 13:13 3123533381 9122 PAGE 42/B5

: ECASE 0:12-cr-00058-SRN Dogcument 88 Filed 08/12/13 Page 6 of 6
AO 245B (Rev, 10/11) Sheet 6 - Sehedule of Payments

DEFENDANT: GARY ALBERT COLLYARD
CASE NUMBER: 12-CR-58 SRN
SCHEDULE OF PAYMENTS
Having assessed !ﬁe-dcfcndant’s ability to pay, payment of the total criminal monetary penalties are due as follows:
A x1 Lurnp surn payment of $5,383,014.44 due immediately,
[] not later than , or
[X] in accordance [] C, [X]1 D, {1 E, or [X]F below; or
B 0 Payment to begin immediately (may be combined with [] C, [ D, or [] F below); or
C 0 Payment inm equal (¢.g., weekly, monthly, quarterly) installments of § over a period of (c.g. months or yeary), to
commence (e.g. 30 or 60 days) after the date of this judgment; or
D IX] Payrnents of not less than $100 per month are to be made over a period of § years commencing 30 days after release

from confinement. YWour payments should be made to the Cletk of U.S. District Court for the Digtrict of Minnesota,
who will forward your payments to the vietim.

E ] Payment during the term of supervised release will commence within (e.g. 30 or 60 days ) afier release from
fmprisonment. The court will set the payment plan based on an assessment of the defendant's ability to pay at that
time; or

F [X] Special instructions regarding the payment of criminal monetary penalties:

While incarcerated, the defendant must make payments as follows: If the defendant is working
UNICOR, he must make monthly payments of at least 50 percent of his earnings. If the defendant is not working
UNICOR, he must make quarterly payments of at least $25. It is recommended the defendant participate in the
Inmate Financial Responsibility Program while incarcerated.

Unless the court hag :expressly ordered otherwise, if this judgment imposes imprisonment, payment of criminal monetary penalties is
due during the period of imprisonment, All eriminal monetary penalties, except those payments made through the Federal Burcau of
Prisons’ Inmate Financial Responsibility Program, are to be made to the clerk of court,

The defendant shall feceive credit for all payments previously made toward any criminal monetary penalties imposed.
] Joint and Séveral

Defendant and Co-Defendant Names and Case Numbets (including defendant numbcer), Total Amount, Joint and Scveral
Amount, and corresponding payee, if appropriate:

0 The defenddnt shall pay the cost of prosecution.
0 The de’fm{iaint shall pay the following court cost(s):
§] The defenddnt shall forfeit the defendant’s interest in the following property to the United States:

Payments shall ba gp?lfcd in the following order: (1) nssessment, (2) restitution principal, (3) restitution interest, (4) fine principal, (5) fine interest,
(6) community restitation, (7)penalties, and (8) costs, including costs of prosecution and court costs,

Page 6
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UNITED STATES OF AMERICA
Before thie
SECURITIES AND EXCHANGE COMMISSION

SECURFITES EXCHANGE ACT OF 1934
Release Nb. 70300 / September 3, 2013

ADM}N&SmnVE PROCEEDING
¥ile No. 3«15448

v ,;'.'p-ﬁ,,d.««

Ifn the M:ﬂ.’ﬂer of 4
ORDER INSTITUTING ADMINISTRATIVE
GARY A COLLYARD, PROCEEDINGS PURSUANT TO SECTION
15(b) OF THE SECURITIES EXCHANGE

, Rés;:ond'él?ti < ACT OF 1934 AND NOTICE OF HEARING

‘Il

The Securities and Exchange Commission (“Comnission”y dééms it appropriate and in the
public intérest that public administrative proceedings be, and hereby att; ingfituted pursuant to
Section 15(bj of the Securities Exchange Act of 1934 (“Excharfgc Act™) against Gary A. Collyard
(“Respondent” or “Collyard™).

IX..
ARdr #n investigation, the Division of Enforcement alleges that:
A.  RESPONDENT

1. Collyard, age 64, was the-sole owner and coritrol person of The Collyard
Group, LLC (“Collyard-Group™), a limited liability company-with its prineipal place of business in
Minnetonka, Minnesota. Fromr at least 2004 to Novernber 2007, Collyard acted as an unregistered,
broker or dealet in connection with the offer and sale.of the secirities of Bixby Energy Systems,
Inc. (“Bixby”j. During the relevant period, Collyard was a resident of Delano, Minnesota. He
curtently'regides atthie Duluth Prison’ Camp in Duluth, Minnesota.

44/865
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Al

© B/ ENTRY OF THE RESPONDENT’S CRIMINAL CONVICTION

2. On February 27, 2012, Collyard pled guilty to one count of conspiracy to
commit sécurities fraud in violation of 18 U.S.C. 371 and one count of conspiracy to-commit bank
fraud in violation of 18 U.S.C. 371, before the United States District Court for the District of
Minnesota in United States v, Gary A. Collvard, No.12-cr-58 (SRN). On August 1,2013, the court
entered a judpment against Collyard, He was sentenced to a prison term of 120 months followed
by three;years of supervised release and ordered to make restitution in the amount of
35 672,994 44,

3., The counts of tlie criminal information to which Collyard pled guilty
alleped, initer u&ter alia, that from at least January 2006 through May 2011, Collyard, conspiting with
others, antl by the use of means and instrumentalities of interstate commerce, used and employed
mmnpulaﬁvc and deceptive devices and contrivances in connection with the sale of Bixby
securities, ahd made untrue statements of material facts and omitted to state material facts
necessary it order to make the statements not misleading in connection with the sale of such
securities.; The criminal information further alleged that Collyard, conspiring with. others, devised
a scherne and artifice to defraud multiple federally insured financial institutions and to obtain
money, fisnds, and credits owned by and under the custody and control of those institutions, by
mesans of fnaterially false and fraudulent pretenses, representations, and promises,

118

In ‘v:ew of the allepations made by the Division of Enforcement, the Commission deems it
necessary #ind appropriate in the public interest that public administrative proceedings be instituted
to determihe:

A..  Whether the allegations set forth in Section II hereof are true and, in connection
therewith, o afford Respondent an opportunity to establish any defenses to such allegations;

B..  What, if any, remedial action is appropriate in the public interest against prondcnt
pursuant td Section 15(b) of the Exchange Act;

Iv.

I’I‘ IS ORDERED that a public hearing for the purpose of taking evidence on the questions
set forth iniSection IT1 hereof shall be convened at a time and place to be fixed, and before an
Administrative Law Judge to be designated by further order as provided by Rule 110 of the -
Commission's Rules of Practice, 17 C.F.R. § 201.110.

IT iS FURTHER ORDERED that Respondent shall file an Answer to the allegations
contained in this Order within twenty (20) days after service of this Order, as provided by Rule 220
of the Comumission's Rules of Practice, 17 C.F.R, § 201.220.
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* IfRespondent fiils to file-the divected answer, or fails-to appear at: ahearing after being duly
notified, thé Respondent may be deemed in default and the proceedings may be determined against
Tite upomcbnsxdcramn of this Order, the allegations of which may be:decmed 1o be true as -

-provided by Riiles 155¢a), 220(£), 22}{f) and 310 of the Commission's Rules of Practice, 17 C.ER.
§§ 201, 155(&), 201 220(1), 201:221(f) and 201.310.

Tl_axs Order shall be served forthiwith upon Respondent personally ot by certified: mail.
3 FURTHER ORDERED that the Administrative Law Judge shall-issue an initial

erthan 210 days from the date of service of this Order, pursuantto Ruile 360(a)(2) of
the. Comﬂnssxon s'Rules of Practice.

. In'ihe absence of an appropriate waiver, no officer or employee of the Commission engaged

; o fivindhe pt:rfanname of investigative or prosecuting functions in this-or any factually rejated

P : pra‘ceedmg will Bepéanitied to participate’or advise in the decision of this matter, exceptias witess
or counsgl ih procecdings held pursuant to nofice, Since this proceeding is mot “rule making” within.
the meamné of Section 551 of thie Administrative Procedure Act, it is not desimed subject 1o the
prcmaoﬂs of Section 5§53 delaying the effective date of any final Commission action.

F 01' thc Cominission, by it§ Secretary, pursuant to delegated authority.

%&mﬁy}%%

Secretary

LYy P . . B
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'UNITED STATES S*CURITIES AND EXCHANGE COMMISSION b

in the Matter of: ° ) 5 3

=y ) File No. 3-15448
i i ; ; _ e

' UGARY A. COLLYARD © : . . ]

?? ADMINISTRAIIVE PROCEEDINGS - PRE~HEARING CONFERENCE:
1 9355?:', 1 thrcugh 31

'!“EﬁﬁCE? | Securrtles ané Exchange Ccmm&ssmon

.. 175 W* Jackson Blvd.-

}Vg{;}f S Suite 900 '

y k& RE, ?'; .~ Chicago,” IL 60604

ﬂ jf5bﬁTE:' Thursday, October 17, 2D13
BE g va g T ® . ; .
é ';j;; | . The above ehtltled matter came on for hearlng,=fl}

fiﬁﬁipursuant to notzce, ‘at 2 15 B T

2 BEFORE (via tezephane

R Lt BRENDA MURRAY, CHIEF ADUINISTRATIVE LaW JUDGE'.

; DivefSifLed'Repdﬁting.serviCes, Ing.

T (202) 467 92ﬂ0

. g i g A .2 e



&
H
¥
!

11/15/2813 1313

3123533381

9122

|

A : ] B
. I page 2

ﬁm? k

g ;';:_-_M. 1-.'.'-' SIS

: Jbﬁ;&T}{ANS POLISH, ESQ

6 . THUB. TAESQ _

g T Divislmzﬁ‘f‘EﬂfoH:eme‘nt

g i Scwm&wﬁEx%angaGammlmm
ol 0 1s W&Jauksonmud. L E g
|50 Shie 50 : 2 Tk W
134 Chtc-agﬁi l]L 60%04

1%

[E¥ 'an&ethfo’ftJ&emwndma- LoEE E o
1 m?sBBR ﬁ:NUﬁON, ESQ: (V‘a“telephﬁnc)

1

Z

4 im Echaff'di'{hn Securities andl Exichange Commisdior
5

5

T

g

= .
O w Wi~ o W o N

| ot o
L

2
(]

M. Collysdrd and find mf what this admini strﬁtivi.‘.

I the‘metits of anythingumtil 1 éstablish that this
5. is & preshearing conference held in Admmtsmmva
_ Procmdmg]’ilc No. 3-15448 ‘which is an

MR. KNUT‘SON Well, I'm not snymg 1
don*i. want to participate; but I think-we need somc
kindiof' a postponement §o T can digcuss this with

hcaring Ia all about,
Hiks i dther one been abandotied, the
D;sm:ftouﬁ case? ' i
{ JUDGE METRRAY. we're nol goittg to-disciss

ad%n:nisuntwc px‘ace‘edmg before the United States”
Sécuﬂﬁca and Exchisnge Commission tn the Mattér of

Hght

?;{Pageg 2: EOESY i e s

14 » Gary A-Collyard, C-o-l-l-y-g-r-d = and ¢t me
9’3’72 Crdlbwost Drive’ 15 " just.sce -+ the order instituting proceedmgs was
Bdén #fémfe, er $5347 16, issued on September 3rd, 2003, e
. 17 Okay, Whedo I Have on ﬁ'om the Division
fad 18 oanTorcmnena? Is that 2 Mr. Jonathan §, Polish?
R L uﬁfml‘reaeni. S Tls - MR POLISH: Ifig, Your Honor, and w:th
. 1) dsly Collji'ard {'Vm miqﬂwnc) 20 3mc o
{21 3% - JUDGE MURRAY: Okay. 3
iz MR. POLISH: i isThu Ta with us who is
& 123 . alsoa membcrof’thc siaﬁ‘ofthc DWIS]DH Of
’ 124" ; Enforcement. %
" .28 -IJUD‘GE MURRAY: omy Gabd
_ .. Page .3 ' Page 5: !
'#Liﬂ)casnmss 23, Andwhbmp?usemMr Gary A, Coligard?
EMURRAY Lets govnt!ic record, | 2 MR: KNUTSONE 1 don't knowy if -~ ¥ don't
2 .r!i'y m&h '3 Khiow if - tis is Rebart Knmson, T dort kiow 4f
4 1 UTSO?J Lct me :ntermpft rlght ﬁow 4+ T goingto be representing him ofnot. Tvegot .
5 Kthisis wheﬂﬂng whers I should betalkingto | 5. to find out at lédst i~ T gucss, there's a
6 Mr. Collyard: ibm:t whether 't going to tepreserit 6 possibility Twill if'the hearihg ig gomg to be
i hintor niot, T'fit nbt 90 sure thet this is something 7 held in Minneapolfs. | :
8 thai‘l ‘want fetorded «- T mean; that's - - 8 ' JUDGE MURRAY Well, so; yon hzivcnt
N - T 1 IUUGE MURRAY Could | stact it,and thetn |- 9 nommnmcaﬁcd with the gentleman?
: 10 el taka appemnccs ofwhn is on the phane call,- |10 MR. KNUTSON: No, Ihnven‘t. 1 dldn'
113 . e thenwé‘li “start thte discussion; is that okay? 11 éven know: ] was gone for well over a month, .
12 ? MR. ‘ON: Well, T think we == T just 12 bt u,ntx[ just days ago I didn't even know thnt .
113 wantall or&du to know that T have not agreed or 13 thighedring) wes.going o, |
14 . norhave] Hilied fo represeiting:== I mean 14 - JUDGE MURRAY. Okay. Well, let‘s dtart
|15 ] anything oﬁéﬂﬁ:mthe case that's in aneapolla 1157 | :&bmthc beginnifig. - "
e - mmw Disti‘:ct Court, 16 I Ithinkthe agencypmcn thn service -

o 'MURRAY: Well, et me -~ let's go 17 = iist the name of the fepresentative of the .

o b mir’rhc‘.'rc J d Il state who T am, and then 18 da{bndam o responﬁent‘ﬁ'om the under(ymg'm:t;on,
sy Divisicif & Enforéement will sy who they are, (19 so, I giess; you 'toust have répresented Mr., Co]iynrd
{20 £ hhd then }Iﬁil'ﬁ‘ say for the’ !wotd w'ﬁu you are. - 20 . in‘thd dilier cade:. '

2210 Andthéh T willtell you why Tve ordered 21" ' MR, POLISH: And, Your Honor - Tm
22 -pfc hmi-mg éonference in this administrative 22 sorry, ﬂus is Jonm.hm Polish for the Division,
23 -b‘rodéeeling, hlitl if you don't want to pammpm, 23" ond just ﬁﬁr'&mrccm'd Mz, Collyard, himself, is
~lew you will say ;Jbu don't want to pnrﬁe;pate All 24 partlclpaﬁng telephonically,
‘. 25  JUDGE MURRAY: Oh,he fs?’
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11 . MRPOLISH: Yes. b i Now,.T can turn to'the Division of
2 4 JUDGE WRMY Oh, okay Well, let's - 2 Enforcement and | can ask the Divisionof
F &ﬂtd.y, So, let's see. - 3 Enforcemnent what action are yoi asking thét this
‘4. . Yournameis M. Kmmon:a it, ! 4 Commission take against M. Collyard?. Tk
b8 t?(f-n w-Eig-0-n? “You're gn atfomey, 2 5 MR, POLISH: We are - Your Hondk, wé aré g
o : é’ MR. WITSON Khutson, not - Knu&ac-n "6 going to be seeking r bar, an industiy bar,ahd i - ¥
i T L ronovincing): | thgnéguingtabetheonb-rcuofmafwé'aré- . I
' | 1 . IUDGEWJ‘RRAY Krmtgon — r{nutson o8 'sdakmg in this proceeding. ' | i l:
"8 1l Andiyourdn siformey; ight? -9 TIUDGEMURRAY: Okay. o, yuu‘rc wskmg
39 ({0 MR KNUTSON: Yes,. - . 10 ﬁn mausuy bat, okay. . S
115 14 JUDGE MURRAY: Okay. All m;m, 11 “"Mtr, Collyard, do you Kaioww what et
13 7 DL Well, see if we = Mr, Collyard, 1 - jiiz'-, tricaris? S
1374 : logize:” I didn't know there wasmno{hcr pmnn 143" - MR. COLLYARD: chr Honor, ! would wl f
; .14 ivmhephonc. 114°  would ask that you define thatfor me, . = . 1 -
!l. é M. Coflyard, arc you prcscnt on the 15 JUDGE MURRAY: WL, 1 dan't Hiave th&
-15 bhhne? : {16  statute right in front of me, but underthe i - 1 -
%7 - L¢ MR, COLLYARD; Judgu Mmy, tl*ns is Gnry 17  Dodd-Frank stafute, if's a - they broadenéd it -
18 Chilyard, and § am present, yes, 18 under the Dodd-Frank law, Ttused tobewe, - |
Y18 TYDGE MURRAY: Okay. Godd. All ngtm 119  administrative law judges, those 6f us who hdndle
2 B' J: y Well, Jet me <= Jet's — we'll try to 20 these cases, we ~- if We found thit the allegations - - |
2 :E itone 2t a time. ; " 21 were accurate, if, in fact; what it says inthis -
T3 This is thic Seeurities and Exchangt 22 order institillng proceeding was true, théhwe -
'abbmgision in'what we-call a follow on pmceﬁding. 23 could bar yéu from participation as d bfoker-dealer
3 ii'.a a type of procceding where theré hag been 24 ores an investment advisor. R
3 i\ﬁmhcr ac.hon, ‘cither a mmmal or & civil action 125 Bur. the Dodd-Frank statite has lmmamd
% i i 1 . Page 7. 5. ¥ . Page:,g
1 :- ili Tb.c Distrier Court. Most ni' the time it's in - I sonow we can~weé can bar you fior transfer : '
27 e Federdl Court; soﬂnetmas it can happen m a 2 agént, munfelpal securitics dealer. There'$a -«
39 s’l:ite ottt - ¢ ! 1 5 whole raft ofihem. Therd's aliout six 6r seven |
-4 1l - Paged on fhat State or' federa! prior ' 4 catégories, Bnd we cattissue an ol‘durihatyw
é Q&tm, this agency, under thé Széuritiez and ¢ 5 should be barred from all thoge things. - - H
- Maﬂge Azt of 1934, has the authority to sar!ctian B Now, 1 should tell yoil it'e s two-ponged | i
" 7* “hpersoh based on the - what we cllthe: {7 thing. TheDivision of Enfopcementnot only hasto
8 inderlyingaction, okay, - 8 show that this underlying action did, In fact, .
! | It cdh take:action against a'person. Tt 9 oceur, which is in this caseit's the Urilted States
10 " vah bar aperson from the securities industry. {10 District Court for the Distsict of Minricsota, thet. .
11 'Thats basically what it can 85, and it éan order 11 that - that that didw't -- that that action really -
¢ {12 iifs‘garg'emmt'anu it can pit on a cease and desist. {12 didn't «1hat fudgiment didn't happen, dnd.ithas . -
413 . - Now;ifT'th saying somothing wrotig, and - 13 tostiow that that ~ that actlon and the public -
Trg M{- Knutson or the Division disagrees with me, fet {14 Intecegt indicates; it's not justtheaction, 5
15 - gﬂe kriow, but thit's my understanding. - 15  itself: It ki to be the public itcrest, that ~ -
16 1" Sb,that's what this administrative 16  thatthe public interest based on thataction !
17 prbceedmg ig'ill about. - E 17  indicites that the Division of Efiforcemént hould
18 What should this agency do basgd oh this 16 got thie relicf it requests., |
§.-9 illllh&l' ymg proceeding. There are two separte {19 Do you understand that. part, Mr. [
20 = tW0 scparate maﬁm and it dossn't 20" Collyard? ., .~ . LR
2% tmm maks a differeice if the other onderlying 21 -~ MR. COLI..YARD Gary Col lyard Ido : ;
22 action is'boing appoaled. - This agency car gnahead 122 believe] understand that R
123" iiﬁ‘r its adfiinistrative proceeding, which is what -+ |23 JUDGE MURRAY: Okay Now, thc - oﬁc of' i
> _'; 4 ,ltlshbuld do based.on the fact of that underlymg 24 the- .
& j25 ¢ mmm:sow Thisstr Knutson,

e el
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A Afg dm sﬁymg this is a de-hovo hearing 1 Knitson?
42 nowr B O © MREKNUTSON: Yes, it docs make sense.
13, & R G‘fB MURRAY Yes, yes ~Tmean,Ym | 3 . . Andwhat you're teffing me is, is that

, 47 not saymgs ﬂhs i hcarmg, thisisa pmhearing 4 fHere fsn't going to be-dny hearing on fhis
. : 5 'confereﬁca : 5 - nnless -- unless I cdn somehow -~ and tnaybe that's
f ok OLISH: Your Honor, :t wauld be - 6 what Il be willmg to do, that it istit inthe
o r . smwy, Y épblgg:‘ze ‘ 7' pibfic interest to do this aainist ‘hifn, and I -- -
.- L JTSON:. You kno’w ‘then the tl'nhg 8 obkusiy I'm self-serving for Mr. Collynrd here,.
SIS ) - 'tﬁat‘thé ’SE{D' Tyad: bmi!gm here, the adrifinistative 9 .;but itisttin thc publ‘c ititerest if they. would .

. ¢ :pﬂ)ceedmg bgamst Mt. Collyard, ig:this— is this o 7 bar fhim on this.! That's my utiderstanding.

J.i ~ de fovd 8d; i‘ﬁat = thit we can prove that - that™ 11 JUDGB MURRAY: Well, there is -- I'will
12 he ﬂudn‘tdé what they're nlleging fom scraech? .12 . gofto wihetevor you'aré, and X will hold shearing
'3.3!4 ~ JUTIGE MURRAY: Nojbecause thérel$a . |13 if thetdare material facls at issue.

. St s X
T T I Y A A PR S e U, s st e ey VM YR T T R R E Ty ey

g ‘theor‘y indhdilaw called collateral estoppsliand (14 I'm not gbmg to hold a bearing just to-
A1L5  theidol {atBka gstoppel theo”ry saygfhat youcannot |15  listen to argundents, becauss I éan ask for motions
6, mflihgh&é{v}%athas Beett lmgated»before So-- ¢ |16 of summafy disposition and have the Division file 2’
7 | MRIKNUTSON: 1t has'e been !1t)‘gabed 17 viotich and then Have | you teply to the fotion and
3 Tlmf‘s 15 prbterh. - 18° then the Division files a rebuttal,  cando it
3 IHD*G*:‘. ‘MURRAY: Well. itsayshe~he. 19 alton paper if thére are 06 material facts,
s hasn't bseri lmgated,rbecm:se ifhe--tookatthe - [20 I there are material facts in dxspute,
' ty. . |21 ‘thenThaveto go'someplace:snd tiolda hearing, bt
MR.,KNU’I‘SON Well, butthat'swhat . (22 Tdon't know.wHt material ~youi aré ~- are you
,,fthey‘re txy&ré s ft was based onr- it wasn't. 123 d’s.putnﬁ'g thiat this judgtnent was entered on
“based. on é hbat‘mg br anythmg; Therewas mo |24 - August 1st, 2013, entered a_yudgment? Ate you-
# b o 25 dlsputmg that?.
o Page 'l;} o R . page 15
U -:MU‘RRAY Of; well 1 le't metry | 1, MR RNUTSONY No,ofcourse,not, -
td cxn!afh & ﬂ: you. : 2. . JUDGBMURRAY Oh, well; okay
3, i‘i‘ 1ot ﬂawr to havc"thc facts I have : 3 So, that's what tho order instititing
:" 1o fiaye thé' e thed He-pléd guilty, IThe: ipled 4 praceedmg alleges, okay. “And if that's & given, I
gullty to one! ébtft’lt ofk sonspiracy to commit - 5 can~Syou tan - Ican = I'have to giveleavs to
gechrities ﬁeahd in vidlation of 18 Uscin andoné | 6 . theDivisionto file & ‘mofion for summiry
.eottit csféohébirac? to cofimit barik fraud in 7 disposiion. . - -
' vxolatmn st {8 UsE 371; then that's encugh, g Hive you tricd] to talk settlement with
- Thighaburity statute says that if - 9 . the'Divisionatall, M, Knutson, or Mr, Collyeird,
)i thei‘e’s bceﬂ a‘ﬁndmgof gilt and - has'he 10 have.you - or, Jguess - I don't know-when o
[1 7 been < yés K entétedn judgnrent: He was 13 wherewould the negrst:atxons be, but havc yo thied - !

scntcncb&t & pfiabn térm of 120 months f‘o!lowmé } iz . to'talk to them at all? .
| three year:! Efsupervxsed rticf in‘order to make - 13 MR KNUTSON- Yes, I ww]d havc saxd

(14 ‘restitution ofigver $¥million, so the qecurmes o fie somethmgasl)mc time ago;:but it was - there'was no-
15 state says‘bkseﬁ omthat, - {15 pofniin Mr. Collyard.signirig that; because it will
S ML Now,jy&u ﬁ“m't come in here and say, ~t {16 Justgive an incomplaté to what thcy re asking for
Cfa, well, that'Hidt: th:c»s— I iean, if the Division of . [17¢ now, I think, in for what they're asking for'ow,
C s Enfbrcnmgi‘lt]mﬁs mea Gerfified copy brif task’ |18 “Sothatiikind ofa+ -
L9 . foryouto VK6 offivial notice of thatand Tgoon: 18 . TUDGE MURRAY: So; you're saying that the, -
20 T Courttiinik drid T 1ok ftup ahdIGind outthatit |20 "*argummts that you would advance to me; that its
S é 1 YL f‘::.ct;'t:t‘&:‘é1 then the issus in this cassis . : {21, notin thepnblw interestto prant the: alief. -
M 2&‘.";- 'whether Bageéf ‘on that — that ﬁndmg by the court 22 . requestéd, t.hat the va:sxon dxd 't think thﬂy were
1237 sit m the phfﬂic listerest tb bar this individuat .~ [23° permaslvc?
{24 from the securjties’ am{ustxy. ‘ 24 MR, KNUTSON' Weli, noy-of course, {
Hasi o Does H‘fﬁt miake any sefiso to you, Mr R 25, didn't ke thoso atguments.

tomm—— —
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1 41I 1 Yoeukiow, this is - [ undérstand things | 1 decide it on paper. i
2 ‘brctty fast, Tk & pretty quick study whea 2 Do you have & problem with iha:t, Mr
3 'sbmebdfly. gives me'this, so whei you talk aboutthis | 3 KnutSon and Mr. Collyard? Sy
¢ itwo-pidhg fhirg, the first thing wheryon got £ * MR, KNUTSON: No, § don't have a prablem
5 litito - &nd.{ understand wht collateral cstoppil 3 Gary, | think that's really he only shot -
6 -.-:15; to, biut it's ~ yois know, {'ve done a 1ot of - 6  wehave at this — I mean, I don't mind saying - -
9 lstate court staff; but I'm just looking for +< and 47 this. g oo
8 *TILtlﬂnkWé need:a postponctnent « 1 mcan,ﬂ-iéy bgve i © JUDGE MURRAY: Listén, let me:tell you,

|23

‘ _m Iget’ﬂfasé w1 getthoﬁe arguments antl l"

=) g0 tb -~ first éf ell, Twwas headed up Diilutfito - | 9 Yimanoldlsdy. Ivehatidled a lot of'these
1q ﬁ-“ seeiQiary, arid theh ~ and then Tealled and: 10 cages, Your chnces of prevailing ofi this aré ndf’
11y - IfBund Em B wasn't there anymore, thathe had been |11 very good. People Ibse these kmds of caaas must'» -
112 =-*trmﬂm&iu South Dakota — whers is i, Yankion L2 'ofthe time, P
118 . ch}iu'rc bnow? 143 © Now, it's niot fo-say ft&— ﬁ,‘s signéd,
14 -1 : MR.COLLYARD: That’s right, Mr. Knuison, |4 - scaied_audﬂellwrcd. bist 'm jist tefling you, yoh
1511 ¢ MR.RNUTSON: Yen. So,maybe Thaveto © |15 have an uphill - youliave st uphill stuggle.
12677 lgét there ivtry fo get there and sit down with hifh 16 If'you have'an opportunity togo online,
17 iatd —~tutl think we need a postponetient;but - |17 you ¢an goonline‘and look at some of thes? ofitér '
118 iwbuldl TKE fo — if this is a two-prong thing, 1 - 18.  cases;becausé this is not an-odd ball cnge. We '
19 . %uit} lik to soriehow make the argument 8o that~- 119 Hitve these cases all the time whiere somebody %
20 “thiat this 't in the public interest. - © {20, convicted'and then the agenoy tries to dothe -
123, 1 [idertainly kriow that a backgrotind of all 21 administfative procecding, It's thcwsy the i
32 ,ioi‘msﬁmna-ﬁnmmadmgthesmffonayou 122 statutes are sct up.
123 :ikxiaw, onthe - youwknow, the case in—in. 423 © But~ so, there arc lots: nfs:m‘]ar &
AL ilﬂiﬁnea]:uhs, nonhe cﬂmmad case, but t.he o:w! F2% -dases to thi¢ one is what I'm trying to' qay; A
f2b s . - |25 MR. KNUTSON: In my estimiation, norshally 1 -
’,é'.-i:i Page 15 5 Page 17}
"Gl MR CDILYARD Mr. Knutson, T beéd § m_ 18 0 the way thiey would be similar, even closétobbmg '
L ‘sdhfmy confiriement, so ['have'notbecnable to:- © | 2 similris if - ifthere Wasn'tsqylcmd of "

3 Ireaah dutand cotfimunicate With anyoné becauge --. | 3 hicarlng that fie convicted person - thisisa | - |
C4 o TF T MROKNUTSON: Yeah; PlitellyouTdon't - § 4 whole --and T know thoy spenitalot of money; afid
-5 ikkiow wht fhiat's all about éither, Gary, but -~ 5 - wlt‘ﬁ Mr, Miles, if he was ohithis cellfo =" -

6 itélkto you about that when 1 talk to you. | 6  becaiise he represented liim, dnd I dor'tknow if

" 1 :: JUDGE MURRAY; Okz.y Well; let e =< let Y| 7 therd'sell something going on there, butits .

b mbsaylthishow. "I 8  onethingto tell me there's a bunch of cases, bit-

9 .11 Whatif-- just from whatyou all .9 .* andther if those edses wore based on wherethe, ©  If. |

Sl10# ]J&gcﬁbe,i dorft see what purpose would be served < |10 . person mctually errtered trial nndmmwm '15' B
11" 1y aearing, becauscs] don'tknow, you know, What |11 testimony. . - !
12 ‘kind afeJ:dencalmuldgenrmnMgamsm 12 - m])c]gmmv No-, no, ﬂ-lefearanbt-u %
13" gt i you can't dery the facts is what it comes: 13 most of them aré not. Mostof:hmammthtr '

14 idownto it seamstome. $o what lf‘mu-ytodo 114 puilly p!mrarcomenth-lmenn. r.hey‘ré Hot i .
115 is ot motion? “Whit if 1 givb jdavetothe 118 gu:lty-«] méan, they're fiot ---ahd onee in awh:lé

£ Jl)msmn of Enforacinent to file a motiot for 16  welll'get ajurytrial, and there will be 4 follw J

17 sitmmuary disposition which is a motion. thitsay¥ 17 7 on pmed;hg based 6f a jury verdict, but 1 - yion"

1B Mhrere do mistorisl-facts; and they shouldget 18 know; 1 dont have an accurate statistic, butIcan '

iy \ﬂhﬂtﬂwywmtid get for the l‘easans thanhey say 113 tdll you inmy o]hmlohmostofthe followon :

20 wm:mr they are. 120 pmccedings we get ato very'dirhilsr to thiis ohe,

|21 -t And then you; Mr. “Krtistsoh or Mr. 8 F4S " Now;a lot of thetn ar civil. Thisie. |-

FEE ‘debl]ym’d will liave an oppotfunity toYeply back |22 based on an'underlying crifninal case: Most ofthe §.
125 dint, then wiider therules the meker of themotion. (23 ones we get are following a civil procecding whiere | |
24 ‘héfs the -~ has the opportunity 16 get rebyttal, an(f 24 - the agency'says that this person hag been- found |
25 | gul]ty in the-civil proccediing, then they

{Pages 14. tca 17}
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i1 shduldm - ﬁ'rc,*r’rc subjcct o an injunction, and & MR, KNUTSON: So, T would like to have -
2. they shbulbh it.be alldwed in the securities g Iwould [ike to hiave where T don't have to ave
5 - industry =t meat, Idok -~ look up utider sanctions . 3 sométhing dr.me, ,vou know, ofi Chrrstmas Eve or
' h  in the'Sediritics ahd Bxchiange Comfimission end . 4 something. - :
5 Google fts Y'nu'll $nd awhols }ot of caiseson g v JUBGE MURRAY* 1 agrae‘\mm you
6 s, 6 completely, .- .
7 :1; -Bil thana-y tliat's-tlmt‘s not here- 7. Well, how.does it soutrd like ~ oh,
- T genihkg uir hhm' tef nof there, . 8 go§!1 — doyou wantfo. gtﬂ:y the Cliristmag hel:day?
¢ .L) I'*. é)él just asLJ. the Divisioniof . . - - : 9 . MR.KNﬁTSON Yes, .. 1
| B fbrcefrré'&, whh can you file o motzdna‘br summary 10 JUDGE-MURRAY: Okay. Well, what if'we *
; J.gii' 'dm{bue:tioﬂ? o _ 11 sdid -« becapsc this is such-an-unugusl case, [
12 - " MRPOLISH: Your Hﬁmr, w:mld it be 12 guess, whatifwe saiduitil like Jamary 10th -
i13 . appropiia tf]fuu gave ug ~ couid we have ﬁ.muﬁth 113 . whichiis a Friday? That's a long timie.
ﬁg.-i "todoso‘?\ ioos - 3 14 - Ynéverdo that, becauseT'm giving you
115 ] MLﬂRm-w. Sure, - (15 ]onger'man ' giving the’ Drvxsaon, but it seerns 1
16 mleLISH. Tt wotild be grear, {16 {6 meé you've goran unbsual situation here, 11 o
: .‘L“f 4 The E‘ﬂy -~the'only-thing we would. - i | Would that bo agneeablewth you fiow, the
Ji18 ° roquest id & résponse By Wz:y of ahaingwer ﬂ'om the: (16 1ot of JmmarY? 2 -
19, Respondentsi - - J1e MR Yes,ﬁm{l but,yeu :
2% ©upbE MURRA‘P‘ 'Yc-s, yes. We‘]l have o 20 know, when yoti say you're giviig me more thanthe: d
23?1 g::tfto it gob. 21 - Divisioh, 1 Would be glad to-have you give themall -
ez .2 }gu&s nobodyhas got any of‘these .[22.  thetimethey want.--allihe times they want..
23 ordergthat Ve put out in this case: 23 ,'. | JUDGEMURRAY: Well, let me _;uaf add
24 T © 424 7 anothar ingredient, :
25 ﬁ MURRAY: Okay Weﬂ, ﬁm, lct's g 25 thn the Cummlasmn puts dcadimesou i e
T AR . Page 19 : ‘Page 2q% ,
T . ':get'tﬁedgﬁé s}u-aight, okay We gnt - today is _ 1 - thes cases, thaugh, Fean't'give evcrybody ynu ' :
1. 2% the 171 [¥Rink it is the:17th. Okay. So, 2 know, all the, tinde in the world.
|8 el goitti{~ tetme st < October, . B Okay“SO,‘we‘vegctﬂ}ei-Wc'végotthe A
4 November hiwe'll giveyou-to like -'whai about 4. -‘Dlv:sim filing ofi NovemberdSth. We'vegotthe '
5 the 15:!1 ﬂ-:if‘s ona Fnday, the 15th chovember 5  Respondent replying by the 10th of Janvary.. :
s ’k&mmm . 6 . Andwhetabout th Division's rebuttal, -
b o MR PﬁLISH ’I‘ha!.'s ﬁne, Yourl-lonor (i do I-have adate for that?
g 'Ihankyou é 8 . MR, POLISH: coutd we lmvctwowccks,
EL MURRAY: om‘ So, the Divisionof |. 9 YourHonor? .
1o _ Etﬁmmﬁt'm gnmgto file ~ and I'm gvihg them, {207 .TUDGEMURRAY Okay So, we’ll ‘g0 back;
113 leave to file dimmotion for summar_w? d:sposmon by - fil ind welll giveit to the 24th ofJanua:y
|22 theisthorNovember. .. 12  MR.POLISH: TThank you. - -~ .}
' I.JS Na-W}We've got =« now; we're going’ to - 13 - JUDGE MURRAY: Okay. So, welve got those |
i.-gl. hoves pmbﬁh‘!‘n Fwvith Yo, M Knutsoh and M. 414 two datés, All pghts
1{5; 'Gollya:-d, ise:we're fupning - it's going to - - 7 15 D Now,; getting back 1 to basics, so we ve got
-2 rutt into the. hél:da? season, and Mr. Collyardds.” |16 " those thiree dates: Lets-- the Dmsim :alkad
T4 - dmlhnﬂﬁﬁ roKnutsoh oo "o |17 about ananswer.-
X Su,;wﬁ]itdo yodthmk in time—bhowmuch g Inthesewis everycasetham thear
: nmedgyﬁdaL . 5 & 118 agenty, w’nen it isgues awhat it.calls the order
120 MR, KNUTSON: Wa'm gomg to bein 20 ms‘alirtmg procéedings, which iy fike the
29 Vlrgmla du}uLg a lotof Decainiber, especially - 21 complaint, the Reépondent is required to ariswer
22 around Chﬁ’p.h‘mahm My wifeis out therenow, {22, thats Ifhodaesn't answer or if she doosn't
& -2?- prttofthd tilison I haverlt been dble - that I 123 . answer, and ifthey don't participate in this
|2, . dicit seq this aitér is1 was gome.” ' 24 pre-hearlng conferences, and IFthey don't defend -
'2555_, e JUbléE; MURRAY: Catyou~ - 125 . the pmceee]mg&ithey can be-found indefault,
g e "
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1 ¢ Now,you've patticipated in the & Courtwill accept that stipulation with respectito .
2 pira-hearmg coniference, buf'yon haven't fild an - 2 thateclemeny; then T think the only thing as e
{3 ‘doswer: I'Wentonthe computer system this 3 . practical matter that's going to be left forus to
' rhammg, éind there's fio answer. 4 arﬂ.lc is that it would ~ it would:be in the: publm :
- 1 sippose, Mr. Col!ynrd,your position ig - -5 interdst for there to be a bar, and we camargue i '
[ ti'im you tloh‘t have the a!:ulrty toranswer if ycm'ne - 6 that on: lhe:.papéz‘s . & B
| 7 ‘%lrh solftary? - B B “JUDGEMURRAY: Fine, Okay.
,5 3 MR, COLLY&RD ‘Well, thal'Scon'eet, 'Your 1.8 - So, we haveithat hdmission, ', 1'
8 ‘}Honar. T obviously, Tdid nothing wiong, but | @ % I'haveno probler with taking that from -
1o ammumsaamhﬁm&mnnﬁmummnmo - 107 WHM;bmmsmdmﬁﬂapema&Mgmm&mmwI
24 14 MRKNUTSON: So, y&u‘l] accept this 11 ' Genflemen, you should all know-thatthis: .
12 & élvmg anl angwef right now int this phonie cail? 12" is being tfanscribed by a court reporter, and there
13{ |7 JUDGEMURRAY: Well,1dontthinkthe 113  will be an official eanscript of this prnmdmg, :
14 fF n.ﬂes say for that, bit T — I --you know, e ~ - |14 andy:also, the Commibsion's rules requirs that 1.
18 ; B Eim siori would likeyiouto do thet, but I'will 1§ fssue aniorder following this: pm-h‘caring suying
1% ﬁlean ‘gnd it black letter law thalybu should - 15 ‘what was decided at the pre-Heating, 5o ul hs.w_l
1’{ vaer, iyotnrsituation is stick if youtie moving: 17 to~Tlldo fhat as coon a¢ § can. ; ,
18 .. ftom prisof to prison, T think filing an answer 18 -+ One other thing is let's getﬂ\esae i 5
19 | !ﬂi[ght be something thiat’s not on the top of your- 19 addresses straight now so that you people witl gt B
120 qipnanﬁy Tist. 20 cop:es of these orders and they won the gnmg =
2 i I S0, whit-does the Divlsibn want oit t]mt 21 arot.md thecountry, .
s 2:2 _-}dtm? I T iz “Now, your address has changed M.
da23 %o Mﬁ POLISH: Weli, Your Henor, canweget |23. Collyard - lets scx - I'think it's in one of
24 5 anftho very least i shpufamoﬁ from the Respondent {24 these filings, Nowyou'reln Diluth, sight, i
' 25 %p!ilat thére was'a criminal conviction In Thc Mattet. |25 Poderal Fiison Camp, Post Office Box 1000, Dﬁluﬁ;, li
T s Page 23} ' 7 ' . Pagh 25 ;
. i,- io‘fUnrted éia:es v Ccllyard the District of ° o A Minmesiots, 55814; fght? . ... o
1:2 } Nfﬂnﬁots, Case No. 12 CR 58; avd that that - that 2 MR, COLLYARD: .I'm sotry, mel—l‘onoi‘,
& :ljudgmentin tiiat criminal matter vas éntered on - =3 that's < that is incorrects . e )
&ﬁmmmmmmwmmmmMWMu e Mkmmmwﬂm%mMW ;
5 # lofMr, Collyard of 120 monttis inprisonand - - 5° ' JUDGRMURRAY:.Oh,that's where yoo'were, | +
6! F Indititution in'excess of 85 mifllon among other A4 6 okay, Whaita minuté.. Theh that's.in — that'siin. . .-
© 7 things? - 7. 6ne of these letters that T got, I think, I'm not .-/
8 ' HJDGEMURRAY Mr. Coilvm-dﬂner 8 surewhcrcnlmnnghﬂhadthat.
[ h&nmsm,doyou aggree with that one, what he just 9 . Tknow = 1 know thit you bt s iR
1 0 ? ated? That's a patagraph in this «in this ' 10 - but can yougive meihe new address; do you kmw’?’
11 r‘der mstlmtmg proceedl ng,s 'l‘flat's the charge 1 MR. COLLYARD: Your Honor, Lmight ﬁeen
1z : p Il Tthls, 12 to'havea minute here o find it.. .
1 3 f il MR, KN‘UTSON‘ Okay 1 undersfand lhat, s JUDGB MURRAY: Cotld Fesk the: Divisiﬁm
14 butl didi't get what his requést was. -. : 1. 4 s lha! in'eny of these letters you set me?. . .- .
15° ;1 JUDGEMURRAY: Do you sdmit that that is, : 15 . .. MR.POLISH; Thelieve itis, Your Honof) .
18' kﬂféc:,&u&ﬂmtthns--ﬂrstﬁatgudmtwss '|'16 This is Jonathan Polish. I'm looking on'my . J": vl
L eftered? : " . 17 BlockBerry. Tthink it -<itis ~1do believe. &
a8 { 1% MREKNUTSON: Garyyoudorthsveasy |18  that the addfess is set forth in one of the eamail *
19 ipl’oblm Wwith that; do'you? - 119 exchanges, although that might have beerwith
20~ % MR CDLLYARB Well, it was & plea; and” 120, thow witli Your Honor's staff instead of you,
21 1Héjudgment was enfered; and, of coittse, wero {24 JTUDGEMURRAY: Hit's through thy smﬁ‘
22 hppealing - " "122 thenlcangetit. Icanfindit,
251 | JUDGEMURRAY: Okay. !s'rhe Division 23 MR. POLISH: But let me -~ let me make i
24 . katistied with thav? 34 sute, o
25 5 rvm' PDLISH m, Your Hanor Ifthe : T, Iaokmg while we're tancmg, sn]' '
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1 i : 5 Pages 26 Page 28 ?
i hopmgrj' get ancaddress during this heering. Tl IUDGEMURRAY Ob, they bothi have it, §
4 . JUBGEMURRAY: IsceoficOctober [Sthio | 2 okdy. Allright, 2
3 al&w:luﬁ lyou tind: scheduled a telephone uo 3 Well, lwillpmoutan order as scon as-
: § pre-wmé&nfa'mcmmmmrywmw 4. Tcan; although Tm working on & deCision, 50 its-
£%  Duluth Fdef Prison. FIé bas sirice been thovedto | 5 going o take mé a little bit of time, bueTilget
w6 Y’ankﬂ:ﬂ,} 'J.'thDﬂodta.aothat‘swhatlhave. 6  itoutassoonoslcan.
30 MRPOLISH: ‘Al right g ” 172 - . Ist}zmmyﬂzmgclscmwmrmw
ée i JUDGE MURRAY: Okay. And, Mr. Keotson, { & recdsa this pro-heating conference? o
- §. . omTrighbthatvou'n [ 9. . -MRKNUTSON: Doywnead doyoumod [
 Jd E 10 ¥ my e-moll address? - { .
b 44 NUTSON: m,- 13 JUDGE MURRAY: Well, T will have my tiw -} . |
12 Ard ] fuessito clear - cleartip 12 clerk get it from somebody. Semebody ~ but my law [ *
._ 1;1‘3‘ everyth"" &Gnry hears this, too, T might bs 13 ule'rkisvoiygaadatthinssllkcthnt We'il et R
;e ju.mm of this, but ] ~ T amsigning 1145 it P g : RO
' )53 f £ hirh In this ﬂewifhc needs {15 MR.I{MJ’I‘SW Oncpoint though. .o, o i~
1é moﬂqmﬂyiwmgﬁw 16 Tdon'twantto waste your time, but, i [
Jei ) SUDGE MURRAY: Yourcgomgtorapresent 17 Gary; how dod geta hold of you? What's your i o
16 b, 18 photienumbertherc? ol
l.d;l : M'ILKLEQUTSDN Yew,!amrcpmcnnnghm il1s © MR, COLLYARD: Bob, Jdontknowthntyou [
28 now. 20 . can'gefdholdof mehere,
2di : }EMURRAY Okay. All ught 2L - MR, KNUTSON: Well, I can, I'm your
22 3 Weﬂ]w‘e‘ligblthfs addnsastrmghg 23 atl;omey,hutycu‘vr.gmtobc Tve got to tell
féfSi ' imdl'winll : ' 23 &mthat, that I'm your attorney. This isn't just
b1} MR RN N: l'm!wn-ywmtumptvou. 24 Tike d:visitdFcoming - Jmtan,!‘vcdonequiﬂ:a
is.. b th'$fo “Jou to pdss on, because he askedme - {25 b;torthwmmepmm- . ,
I IO Gt ' ~ -page 27 Page 29
2 1 i Blkil'ﬂ‘lﬂ.!ﬂ' sathmlwaagom- i > MR C@LLYARD. Wmmmhﬂ'ﬂ‘zg"b | &
2 © JUDGEMURRAY: Mr. Knutson,‘dcyou 2, ‘solnangctyoumsohd factual information,
35 possibly:hake an e-mail address? 3., MR RNUTSON: Yes, butyoucancalime - | °
£ MR N Yes; I hiave; but wentfor . 4 then, but youll have to getit:oﬂml'msblcto
5? i mambﬁlhavhm well, it's long story ~ 15 cn]lfntherem:,rou '
6 where Tl th rufal dreas, West — West Vitginia 6 . MR COLLYARD: Right I will 1 wil
‘?]I ) f ',ydow::m'l'exasmmalmnsmdl ; hav to - ['l]hmtomurchthat I just
18 dndn‘thm cless, not did T think T'heeded aceess 8 tonnéw here. ' sorry.
g’ forwpurbaie to 8 computer;: A MR:: KNUTSON‘ :Okay. W
10 Ya".i ‘THave an e-mail, and now I'atn done 110 JUDGE MURRAY: Okay..If ﬂleresnuiﬁmg
11 wnh thahd!ﬁdh'll mnke suie that 1 foilnrw ~it . pll . elde, then ] recoss this pre-hearing canference, '
fa2i  was rcmstéfcd to mo'in some way that rhy daughtér [12  and thank you all véry much, ' )
o (237 potdn e-midillof that. ‘Twould have khown aboutit [13 | MR, POLISH: Thank you, YourHonor. " Ji
14 nndbmbsbt}"dcc;dedmfoﬂowup amlgeta&oldo‘f 14 ' JUDGE MURRAY; ‘Okay: Bve. -
15. M Co:syada;xmxaiemyou know, Boing upto - |13 MR; KNUTSON: Thank you, Your Honor. *. i
128" Dututh, i tﬁewmupmbuluﬁl,too,because 16 (Yhereuponat2:35 pm., the pre-hearing
117" : mneawhaﬂnadbmmld ¥ 17 *?conh:méewaswnduaed) .
1§ 'MURRAY: Well, Itl'm'lkihafswhat. is L asame
|16 "wetﬁought’ g o |18
‘120 0 - Al N Kntma,mnybeydunould--whcn 20
2% lgewffﬂii&phonc calfl and recess fhe~ 21 -
227 pre-ticarifg] you can give Mr. Polish and Mr. 22 '
23 Collgkrd yout c-mail Sddress 5o they can 23
124 communioate with you, I that — 24
_:' 2é’s MRiQN ch, mcybamhavem o

8 (Pagcéhés £o 29)
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1 PROOFREADER'S CERTIFICATE -
g . : .
.3 !'[a!mv:w-v{ GARY A, COLLYARD
tig i«\‘émms‘rmﬂvspaocssbm -PRE HEARINGCONFERENCE
5 %Nmnw 315448 '
6k} Thiiday, Odfober 17,2013 o B
e 4 IR ¢ e
iR L,mem Chigs, I -_ L&
KXY : Y
5 f- mmmmiytmu,mmsnayn

11 meimfma) do herehy swiear md (Ffirm that

4 I Agh‘.-!nﬂndwl proteadings before the U.S, Smwmu
] 12 Mlkmau Commission were holdnocording to fhe

113 ”‘&E&rﬂ.uﬂthutﬂﬂs!sﬂnong(nal complcie,
14 - Mawﬁmmmﬁmmmb&nmmd ;
a5 ;rkmmmngwwmmmmusmdmm

10 15 at‘orasmd' and prooﬂ-ead by me. The within avid
(R ifg i3 a true, accurate and complute record. 7

- 113 bﬁml the ducstions asked of and énswers made by
"[23  the aforementioned witness, at the time and place

14, hmma.bovc teferred to.

R Imnotcbunsclfornormarwway

16 'I{dlatcdm f31:17 of the parties to this action, nor

R hﬂi 1 it any way interested in the outcome thereof..

18 Whnm ny official sigmature on'this ____ day of
R AD,, 2013, I
e
21 l . Mm‘yl{ﬂyhﬂdﬂopoulm
N N - Licerise No. 084-002248
23 1 Diversificd Reporting
By Setvioes, Tne.

25 2 .

A6 o b ,ﬁm
,.,1?'.5:%-5 .
1] ;;_ }
T Mumwmm: (D)
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b3ic
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3¢ G
e 2
Ii ' _ . -Page 31|
’ i | -REPORTERS CER.TH?IG‘.ATE‘ o
T B 'Ihcwn!hm afid foregoing hearing Was
-4 hkcn Kifore Mary Kay Andriopoulos, CSR mdNotnry
'S "Pllbli, at the lece, date and time aforcrhentioned.
R | . ‘The ‘said witness was Hrat duly swoamn atd
© 7 s then cxamincd upon oral literrogatories; akd I
8 fulther certify that the foregoing it a tfie and
9 't boniplcte transefipt of my shorthand notes so faken

9
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UNITED STATES OF AMERICA

Before the
; SECU‘RI'I‘]ES AND EXCHANGE COMMISSION
,- : Washington, D.C. 20549

AnmtsLmAnVE PROCEEDINGS RULINGS
Release Ni::u: 1027 / November 7, 2013

ADMINISTRATIVE PROCEEDING
File No. 3115448

H
s

: P
In meMaitér of | ORDER FOLLOWING PREHEARING
: CONFERENCE

amemw

GARYA CDLLYARD
1 .

N

OJ September 3, 2013, the Securities and Exchange Commission issued an Order
Instituting} Proceedings (OIP) alleging that on February 27, 2012, Gary A. Collyard (Collyard)
pled guilty to ope count of conspiracy to commit securities fraud and one count of conspiracy
to commit| bank fraud in United States v. Collyard, No. 12-cr-58 (D. Mima.), and on Aupust 1,
2013, Coiﬂyarti was sentenced to 120 months prison followed by three years of superv:sad
release anH ordered to make restitution of $5,672,994.44.

Gu]lyard and Attorney Rnbe.n Knoutson, (Knutson), who represents him, and the
Division bf Enforcement (Division) participated in a telephonic prehearing conference on
October 17, 2013. Tr. 26. I waived Collyard’s obligation to file an Answer because he
stipulated lor acknowledged that the OIP’s allegations about Co llyard are true, Tr. 22-24. The
only remiuimg issue is whether it is in the public interest to impose a sanction pursuant to

_* Section 15(b)(6) of the Securities Exchange Act of 1934. Collyard is appealing the district
court’s jullgment. Tr. 23. Collyard was recently transferred from a federal prison camp in
Duluth, Lﬁt innesota, to one in Yankton, South Dakota, and Knutson is located in Minnesota,
Tr. 22-24 :

I éramed the Division leave to file a motion for summary disposition and ORDERED
the foﬂowmg procedural schedule: ;

N&vember 15, 2013: Division’s motion for summary disposition;
Jaduary 10, 2014: Collyard’s opposition; and

Iaﬂuaxy 24, 2014 Division’sreply.

-

I g Brcnda P. Murray
' ! Chief Administrative Law Judge
H
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